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I close by thanking all those who 

have been in this conversation, cer-
tainly LAMAR ALEXANDER from the Re-
publican Party and CHUCK SCHUMER, 
who have been working on rules to hold 
hearings to craft the structure for our 
leadership, our majority leader HARRY 
REID and our minority leader MITCH 
MCCONNELL, who have been in this con-
versation that has resulted in these 
steps forward that we are taking today. 
I applaud all the Members who have 
said that as Senators sworn to uphold 
the Constitution, they have an obliga-
tion to make the Senate a great delib-
erative body, something it once was, 
something it is not now but something 
that is in our hands to make happen 
again. 

f 

RECESS 

The PRESIDING OFFICER. Under 
the previous order, the Senate stands 
in recess until 2:15 p.m. 

Thereupon, at 1:01 p.m., the Senate 
recessed until 2:15 p.m. and reassem-
bled when called to order by the Pre-
siding Officer (Mr. SANDERS). 

f 

AMENDING THE STANDING RULES 
AND PROCEDURE OF THE SEN-
ATE—S. RES. 8, S. RES. 10, S. 
RES. 21, S. RES. 28, AND S. RES. 
29—Continued 

The PRESIDING OFFICER. The Sen-
ator from Oregon. 

Mr. WYDEN. Mr. President, I call up 
S. Res. 28, the Wyden-Grassley- 
McCaskill resolution to end secret 
holds. 

The PRESIDING OFFICER. The reso-
lution is pending. 

Mr. WYDEN. Mr. President, with the 
passage of this resolution, no longer 
will it be possible for a Senator to en-
gage in the unconscionable practice of 
secretly blocking a piece of legislation 
that affects millions and millions of 
Americans. 

The fight for more sunshine in the 
way the Senate does business feels like 
it has been the longest running battle 
since the Trojan War. Today, after 
scores of battles, the cause of open gov-
ernment is going to prevail. 

Over the years, Senator GRASSLEY 
and I, with the strong support of Sen-
ator MCCASKILL, have been able to se-
cure leadership agreements to end se-
crecy. We have been able to pass 
amendments to end secrecy and send 
them to conference committees—where 
they would then magically disappear. 
We actually, at one time, got a wa-
tered-down version of our law passed. 
In each case, the defenders of secrecy 
have found a way to keep sunshine out 
and obstruct the public interest. When 
this proposal passes, we believe there 
will be real change. 

There are three reasons why we be-
lieve our bipartisan proposal to end se-
cret holds will be different from pre-
vious approaches. 

First, now with any hold here in the 
Senate, there would be a public owner. 

Every single hold would have a Senator 
who is going to be held accountable for 
blocking a piece of legislation. 

Second, there will be consequences. 
In the past, there have never been any 
consequences for the Senator who ob-
jected anonymously. In fact, the indi-
viduals who objected would usually 
send somebody else out to do their ob-
jecting for them, and they would be 
completely anonymous. Essentially, 
the person who would be doing the ob-
jecting would sort of say: I am not in-
volved here. I am doing it for somebody 
else. So the entire Senate lacked trans-
parency with respect to who was actu-
ally responsible. 

Third, the Wyden-Grassley-McCaskill 
proposal would deal with all holds, 
whether they reach the point of an ob-
jection on the floor or are objected to 
when the bill or nomination is 
hotlined. Our approach requires objec-
tions to a hotline be publicly disclosed, 
even for bills or nominations that 
never get called up on the floor. This is 
a particularly important provision. 

Senator GRASSLEY and Senator 
MCCASKILL feel very strongly about 
this as well because most holds never 
reach the point that there is an objec-
tion on the floor, and that is something 
I think has been lacking in this debate. 
They hear about discussions of people 
objecting on the floor. Most holds 
never reach that point. Typically, what 
happens is, a Senator who objects to a 
bill or nomination tells the Senator’s 
leader that the matter should not be 
allowed to come up for a vote, and then 
the leader objects to bringing up the 
bill when it is hotlined. Because of that 
objection, the bill or nomination never 
actually gets called up on the floor. 
That type of hold effectively kills the 
bill or nomination long before it gets 
to the point of an objection on the 
floor. So we want to make it clear this 
is an important distinction and, for the 
first time, we would not just be talking 
about objections that are made on the 
floor. 

I see my friend and colleague, Sen-
ator MCCASKILL, who has crusaded re-
lentlessly for this. Senator GRASSLEY 
and I—I say to Senator MCCASKILL we 
sort of feel like we have been at it as 
part of the longest running battle since 
the Trojan War. I say to the Senator, 
your energy has been absolutely cru-
cial in this fight. 

I would also point out—and I think 
we know—the defenders of secrecy will 
always try to find a way around any-
thing that passes. We think we have 
plugged the holes. We think we finally 
made the crucial differences. But the 
fact that the Senator has been such a 
relentless watchdog for the public in-
terest, an opponent of secrecy, has 
been a tremendous contribution. I 
thank my colleague from Missouri and 
welcome her remarks. 

The PRESIDING OFFICER. The Sen-
ator from Missouri. 

Mrs. MCCASKILL. Mr. President, 
very briefly, I am proud to join Senator 
GRASSLEY and Senator WYDEN in their 

long crusade on this issue. I am giddy, 
frankly. I cannot believe it. I cannot 
believe we are this close to amending 
the Senate rules by a wide margin. I 
will predict this will be a very lopsided 
vote, which is ironic. I do not think 
there has ever been anything that has 
taken as long as this has that is going 
to win by as big a margin as this is 
going to win because people were stub-
born about holding on to their secrecy. 
It is a lot easier to do business, a lot 
easier to get your deals if you do not 
have to be public about it. 

So there are very few things that you 
can grab a hold of in the Senate and ac-
tually see to the finish line, and I be-
lieve this will be the finish line. But let 
me say one warning. If anyone thinks 
they can figure out a way around this, 
all of us who have worked on this are 
not going to give up. So 6 months from 
now, if something is not moving and no 
one knows why and we figure out that 
one person has decided to own the 
holds, such as the minority leader—I 
will just own all the holds—that is not 
going to work, because we will come 
right back and we will point out to the 
American public: Believe it or not, 
they are trying to get around this rule. 

So a warning to everyone: If we are 
going to amend the rule, be prepared to 
live by it because it is the right thing 
to do. I think our stock will rise with 
the American people. I think the trans-
parency is essential. 

I am very proud that it appears—I 
will keep my fingers and toes crossed 
because it has not happened yet—we 
have bipartisan agreement that this 
nonsense is going to end. 

I wish to thank my colleague from 
Tennessee, Senator ALEXANDER, be-
cause I think he has been essential in 
these negotiations as it has related to 
an amending of the rules as it relates 
to the secret holds. 

Thank you, Mr. President. I yield the 
floor. 

Mr. WYDEN. Mr. President, I thank 
our colleague, our invaluable ally in 
this fight. 

Senator GRASSLEY, I believe, is on his 
way. But the Senator from Tennessee 
has had many discussions on this topic 
with me and other Senators, and I wish 
to thank him for all the time and effort 
he has put into it. I yield him whatever 
time he would like. 

The PRESIDING OFFICER. The Sen-
ator from Tennessee. 

Mr. ALEXANDER. Mr. President, 
Senator GRASSLEY and Senator WYDEN 
and more recently Senator MCCASKILL, 
have pointed out the obvious fact that 
so-called holds that Members of the 
Senate place on nominations or legisla-
tion should be public. I think that is a 
good idea. That has bipartisan support. 
I believe today we will change the rules 
to make that clear, and I congratulate 
Senators WYDEN, GRASSLEY, and 
MCCASKILL for their perseverance and 
persistence in pushing this ahead. 
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I have always been glad to be public 

with my holds. I remember when Sen-
ator REID filibustered my TVA nomi-
nee by putting a hold on him, so I fili-
bustered one of his Nevada citizens by 
putting a hold on him. Then we were 
able to work it out. But Senator REID 
and I made our objections public. I 
knew what he was doing and he knew 
what I was doing. That is important to 
build confidence in the Senate. 

Senator GRASSLEY is on his way over 
and he has been the partner with Sen-
ator WYDEN on reforming holds for 
some time. I would like to say to Sen-
ators WYDEN and MCCASKILL and oth-
ers—as I have already said to Senators 
UDALL and MERKLEY—that the efforts 
they have made to change the rules of 
the Senate have created a window of 
opportunity which I believe those of us 
on both sides of the aisle believe will 
make the Senate a better functioning 
forum. These Senators will not succeed 
in all the changes they are seeking to 
make but this window of opportunity 
will allow the Senate to better func-
tion as a place to discuss serious 
issues. 

The majority leader and the Repub-
lican leader earlier today said they 
were going to do their best to see that 
most bills come to the floor after first 
going to committee. Then once bills 
get here we will have amendments. I 
think that is what most of us want. We 
want a chance to represent the views 
we have and those we are elected to 
represent. Sometimes our views are in 
the minority. Sometimes we are very 
solitary with our views. Maybe we are 
the only one who has a particular view. 
But we want a chance to be heard and 
a chance to offer amendments to ex-
press our views. 

I think we are preserving the Senate 
as a forum in which that can be done, 
but at the same time we are making it 
a more effective place in which to do 
that. I congratulate Senator WYDEN 
and his colleague, Senator GRASSLEY, 
and others for their efforts. 

The PRESIDING OFFICER. The Sen-
ator from Oregon. 

Mr. WYDEN. Mr. President, while we 
wait for Senator GRASSLEY, who, as 
Senator ALEXANDER has mentioned, 
has been relentlessly pursuing this 
with us for years—again and again, 
Senator GRASSLEY would come to the 
floor and make the point that a Sen-
ator simply ought to have the guts, 
just ought to have the guts, to stand 
and say: Look, this is important to me. 
I am the individual who ought to be 
held accountable. Senator GRASSLEY, 
in that inimitable Midwestern way, al-
ways manages to get these issues down 
to what they are truly all about. It is 
about accountability and, as Senator 
GRASSLEY says, it is about guts. 

I would also mention, what is strik-
ing about the secret hold is this as-
tounding power. I think it is only fair 
to describe it that way. I know of few 
powers that an elected official has that 
resemble the ability to anonymously 
block a bill or a nomination that af-

fects millions of people. It is an as-
tounding power, and for years and 
years it has never been written down 
anywhere. 

As part of the ethics legislation that 
was passed a few years ago, we were 
able to get a watered-down version of 
secret holds reform in there. But lit-
erally to think that a power such as 
this—so sweeping, almost unrivaled in 
terms of the powers an elected official 
has—could be exercised in secret is 
something worth reflecting about in 
and of itself. 

I will also tell colleagues that for 
those who want to get into the history 
of this, there are all kinds of holds. 
There was the revolving hold. There 
were a number of different ones. But 
my favorite over time was the ‘‘Mae 
West’’ hold, which came to also be 
known as the ‘‘come look me over’’ 
hold, which was almost as if a Senator 
was declaring that they were not sure 
what they wanted to do with their 
hold, but somebody ought to come up 
and see them sometime. 

It just goes to show you, these kinds 
of practices—and this is what has been 
good about the work done by Senator 
SCHUMER and Senator ALEXANDER, my 
friend and colleague from Oregon, Sen-
ator MERKLEY, and Senator UDALL, 
which has been so important—because, 
for the first time, they have brought 
out into real debate what these rules 
are all about. My hope is, this will just 
be the beginning of the discussion 
about how, in the days ahead, it will be 
possible to bring more sunshine and 
more transparency to the Senate. 

But Senator GRASSLEY, who has 
made this point in the past about doing 
business in public—that the principle 
at stake is accountability and trans-
parency—has made the case for a long 
time and has additionally told Sen-
ators that since he—and there have 
been a number of us who have always 
put our holds in the CONGRESSIONAL 
RECORD; I have not used them very 
often. Senator GRASSLEY has made the 
point that colleagues will find, when 
they do it, it does not hurt at all. In 
fact, not only do they not suffer any 
detrimental consequences, but they do 
it and the public thinks more of them. 

One final point as we wait for Sen-
ator GRASSLEY is that I am particu-
larly interested in having holds reform 
enacted as part of our work today be-
cause the secret hold is a huge bonanza 
for the lobbyists. The lobbyists can, as 
we have seen year after year, go to a 
Senator and say: It would be a big 
favor to me if you would put a hold on 
something so we can get a little more 
time to have a chance to make our 
case. Sometimes we have competing 
lobbyists asking for secret holds, so we 
have one Senator putting a secret hold 
on a piece of legislation and making a 
whole array of lobbyists happy. Sun-
shine will be good for the Senate, and 
it will certainly be good because it will 
shine the hot light on some of these 
lobbyists’ practices that we have been 
trying to discourage here on the floor 
of the Senate. 

I have just been notified that Senator 
GRASSLEY is unavoidably detained. He 
is not going to make it to the floor at 
this time. 

On behalf of myself, Senator GRASS-
LEY, and Senator MCCASKILL, at this 
time I ask for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? 

There appears to be a sufficient sec-
ond. There is a sufficient second. 

The yeas and nays were ordered. 
The PRESIDING OFFICER. The Sen-

ator from Minnesota. 
Ms. KLOBUCHAR. Mr. President, I 

first wish to commend Senator WYDEN, 
Senator GRASSLEY, and Senator 
MCCASKILL for their incredible deter-
mination to get this done. We thought 
we did it when our class of Senators 
came in. We thought we had gotten rid 
of the secret hold, but lo and behold, 
people found a way to work around it, 
and their determination has meant we 
are finally going to do this and we are 
going to do it right. 

Secondly, I wish to thank Senator 
ALEXANDER as well as Senator SCHU-
MER of the Rules Committee for negoti-
ating a number of these changes, as 
well as Senator REID and Senator 
MCCONNELL. When I think back over 
the last few months and what has hap-
pened, we had an incredibly productive 
lameduck session at the end of the last 
Congress. We all know there is a lot of 
work to be done, but in the closing 
months of this year, we showed peo-
ple—I think to their surprise—that we 
could truly get some things done on a 
bipartisan basis. When the American 
people unite and see a clear issue— 
whether it was the nuclear arms trea-
ty, whether it was the vote on the re-
peal of don’t ask, don’t tell, or whether 
it was the first responders after 9/11— 
and they see what is happening in this 
Chamber because they actually see a 
debate, they see someone standing up 
and making their points as the Pre-
siding Officer does so well on so many 
issues, then they can make a decision. 
That is all we are talking about, when 
we talk about these sometimes com-
plicated and convoluted rules changes, 
is getting things out in the open. Obvi-
ously, the first thing is to get rid of the 
secret holds and permanently end 
them. 

The second important thing is fili-
buster reform. It is a longstanding tra-
dition in the Senate that one Senator 
can, if she chooses, hold the floor to ex-
plain her objections to a bill. We al-
ways think of Jimmy Stewart’s char-
acter Jefferson Smith in ‘‘Mr. Smith 
Goes to Washington.’’ This is where 
Senator UDALL—and by the way, I al-
ways think his voice sort of sounds like 
Jimmy Stewart—and Senator MERKLEY 
have done such a tremendous job of 
pushing these filibuster reform issues, 
as well as Senator TOM HARKIN, who 
has been working on this long before 
our group ever came to the Senate. 

A group of us got together with the 
smart proposals made by Senators 
HARKIN, UDALL, and MERKLEY to deter-
mine the best reforms and what are the 
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ones we can truly get through; what is 
a package we can go to the other side 
of the aisle with and talk about what 
we need to do to get it done. The agree-
ment that has been reached includes 
some of the important changes we 
want. The first I mentioned is to get 
rid of secret holds, but of course crit-
ical reforms to the filibuster are still 
necessary as far as I can see. One of the 
things I hope we reconsider as we go 
down this road is the idea that we 
could actually make people stand to 
filibuster, so that they are in this 
Chamber, they are discussing why it is 
so important that they hold up some-
thing, whether it is a judge, whether it 
is the assistant secretary of Oceanic 
Affairs, whether it is a major bill or a 
minor bill. People should be able to 
hear the arguments and then make 
their own decision. By the way, if they 
have a good argument for filibustering 
something or if a group of Senators has 
a good idea, the American people will 
say OK, I can understand why this is 
happening. If they are just doing it for 
reasons that don’t make any sense to 
the people of this country, then they 
are going to be seen for what they are 
doing, and that is slowing down the 
progress of this country at a time when 
there are so many major issues we need 
to deal with in this Chamber. 

So I am happy we have been able to 
reach agreement on a number of these 
important issues. It would not have 
happened without the determination of 
the people who are here today, and I 
look forward to more changes and 
agreements in the future. 

With that, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Oregon. 
Mr. MERKLEY. Mr. President, I rise 

to continue the debate on this set of 
rule proposals, but specifically to talk 
about the talking filibuster. 

There is one scene from an American 
movie that captures everyone’s atten-
tion, and that is the scene of Jimmy 
Stewart here in the well of the Senate 
holding forth to make his case before 
his colleagues and before the American 
people to stop a corrupt act designed to 
destroy a camp for children. That is 
Jimmy Stewart in the role of Jefferson 
Smith in ‘‘Mr. Smith Goes to Wash-
ington.’’ He wasn’t making some be-
hind-the-scenes move, some backroom 
deal; he was out in front of the Amer-
ican people. That is why we have 
brought both the end of secret holds 
and the end of secret filibusters to the 
floor today. 

The concept of the talking filibuster 
is that the American people believe 
when you filibuster, you are making a 
personal action, a courageous action, a 
public action, with personal time and 
energy, to stand up and say what you 
think needs to be said and to fight for 
what you need to fight for to make 
your State or this Nation or this world 
a better place. But this is not what the 
filibuster has become in modern times. 
Folks object to closing debate and they 
go off to dinner, have a glass of wine or 

two while they paralyze the Senate. It 
happened 136 times in the last 2 years. 
Each one of those filibusters proceeded 
to paralyze this body for a week, and 
yet those folks would not stand before 
the public here on the floor of the Sen-
ate and make their case. 

The secret filibuster must go. It is an 
issue the American people understand, 
since they believe we will make our 
case before them when we wish to stall 
the Senate on an important issue. Let’s 
make it so. Let’s make it so with the 
vote that will take place here in this 
Chamber within the next couple of 
hours. 

I wish to note that hundreds of thou-
sands of people have signed petitions 
across this country. They have heard 
about this on the Web and other places. 
CREDO Action, Common Cause, Daily 
Kos and the Sierra Club, just those 
four groups generated almost 200,000 
signatures calling for accountability, 
calling for transparency, calling for us 
to make our case before the American 
people so the American people can 
weigh in as to whether we are heroes or 
bums. 

When we hold the vote on the talking 
filibuster today—I understand there 
has been a lot of pressure applied for 
there to be a unanimous party-line 
vote across the aisle against it. It trou-
bles me. A number of our new Senators 
campaigned on transparency. They 
campaigned on accountability. They 
campaigned on changing the broken 
ways of Washington, and one of the 
first votes their leadership is asking 
them to do is toss away accountability, 
toss away transparency, and not help 
fix the broken Senate. 

There are some who said we must 
make sure we protect the rights of the 
minority. The talking filibuster does 
exactly that. We still need 60 votes to 
close debate. My colleague from Or-
egon, Senator WYDEN, was just here. If 
there were an issue affecting Oregon 
that we must oppose, the two of us 
alone could take and hold this floor 
back and forth to make sure this body 
doesn’t run over the rights of Oregon as 
long as we have the 40 colleagues with 
us to avoid cloture. That is the way it 
is now and that is the way it will be 
under the talking filibuster. 

I am not going to belabor this. There 
are others who wish to speak and we 
want to hear them. But let me say this: 
When we have gotten to the point that 
we could not get a single appropria-
tions bill done in 2010, when we cannot 
address 400 House bills that lie col-
lecting dust on the floor, when we have 
100 nominations in which we did not 
fulfill our constitutional responsibility 
to advise and consent, then we have a 
responsibility to work together to 
change the conduct of this Senate, to 
change the rules of this Senate, so 
those rules are not abused in a fashion 
that undermines our performance 
under the Constitution. 

Mr. President, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Tennessee. 

Mr. ALEXANDER. Mr. President, the 
Senator from Oregon has talked about 
the number of nominations that 
couldn’t be considered. I am sure the 
Senator from Oregon remembers that 
there cannot be a filibuster on a mo-
tion to proceed to a nomination. All 
the majority leader has to do is bring 
it up. You can’t debate that. If he 
should bring up the motion to proceed 
to a nomination, and if a Senator over 
here or over there objected, then the 
motion can be put to a simple majority 
vote. When I was nominated by Presi-
dent George H.W. Bush to be Education 
Secretary, a secret hold was placed on 
my nomination. Senator Metzenbaum, 
as it turned out, had a hold on my 
nomination for 3 months when all it 
would have taken for me to be con-
firmed was for the majority leader to 
bring my name to the floor. Then if we 
had gotten 60 votes for it, we could 
have debated for 30 hours and had a 
final vote on my nomination. 

What would happen during the 30 
hours? We don’t have Senators going 
out to dinner except on the other side 
of the aisle. Because under the current 
rules, in those 30 hours, one Senator 
gets 7 hours to speak. We know a Sen-
ator can do that because a distin-
guished Senator from Vermont dem-
onstrated very capably that he was ca-
pable of doing that not long ago. He did 
a great job. People all over the country 
saw it, wrote him, and he became a lit-
tle bit of a celebrity for that day. Sen-
ators are still capable of that. But if a 
Senator had wanted to take the whole 
30 hours in a postcloture period, he 
then has to get 23 more Senators to 
join him in taking an hour of that 30 
hours. Without getting into the com-
plications of it, if Senators fail to talk, 
then the majority leader can say those 
are dilatory tactics and force any Sen-
ator who wants to extend the debate to 
be very uncomfortable. That Senator 
would have to get up to 23 Senators to 
come join him at some time during the 
speech and take 7 hours himself. The 
reason why that hasn’t been done is be-
cause the majority didn’t want to do it. 

Now I am not just saying that. The 
master of the Senate rules, Senator 
Byrd, said it in his last testimony be-
fore our Rules Committee last May. 

He said this: 
Forceful confrontation to a threat to fili-

buster is undoubtedly the antidote to the 
malady. 

Senator Byrd was talking about what 
some considered the abuse of a fili-
buster. Most recently, before he died, 
Senator Byrd said: 

Senate Majority Leader Reid announced 
that the Senate would stay in session around 
the clock and take all procedural steps nec-
essary to bring financial reform legislation 
before the Senate. As preparations were 
made and cots rolled out, a deal was struck 
within hours and the threat of a filibuster 
was withdrawn. I heartily commend the ma-
jority leader for this progress, and I strongly 
caution my colleagues as some propose to 
alter the rules to severely limit the ability 
of a minority to conduct a filibuster. 

I know what it is to be majority leader, 
and wake up on a Wednesday morning in No-
vember, and find yourself a minority leader. 
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Senator Byrd said the Senate rules 

provide the means to break a filibuster. 
He went on to describe that. 

Mr. President, I don’t want to sug-
gest to the distinguished whip, who 
knows the rules of the Senate much 
better than I, or to HARRY REID, the 
majority leader, how to break a fili-
buster that he thinks is an abuse. But 
they know how to do it. That takes a 
little trouble. You cannot go out to 
dinner and have a glass of wine, as the 
Senator from Oregon was talking 
about. You have to sit on that side of 
the floor and have 50 Senators ready. 
You can sit there and say: I would like 
for the Senator from Tennessee to as-
sert himself. And you can stay all 
night. I imagine if you do that once or 
twice, or if we voted on more than zero 
Fridays, which was the number of Fri-
days we voted on last year, you could 
confront filibusters. 

Mr. DURBIN. Will the Senator yield 
for a question? 

Mr. ALEXANDER. After I finish my 
sentence, I will yield the floor to the 
Senator from Illinois. 

I say to my friends, what we are try-
ing to do today is to move past this 
time where we point out that the ma-
jority leader has cut off our right to 
amend and debate six times more than 
recent majority leaders. That is what 
gets everybody stirred up over here. It 
is like telling us we can join the Grand 
Ole Opry, but we can’t sing. 

We are here to let people know what 
the people in Tennessee and other 
States think. We might be in the mi-
nority, but we are in the Senate where 
the minority is supposed to have a 
voice. 

When, time after time, you bring a 
bill to the floor and cut it off, and you 
call that a filibuster—that is why we 
are upset. You are upset because as a 
result of that you didn’t get to bring as 
many bills to the floor as you would 
like. We are trying to put that all be-
hind us today. This window of oppor-
tunity has produced what I think is im-
portant. These rules changes we are 
going to adopt are good and will move 
us in the right direction. 

The real value of this whole effort 
has been to cause us to think about 
how the Senate operates and realize 
the best way to do it is for most bills 
to go to committee, come to the floor, 
and for most Senators to get to offer 
most of the amendments they want to 
offer and get them voted on. We might 
have to vote on a Friday—maybe even 
a Thursday night or maybe even a Sat-
urday. It might be that the majority 
has to confront a filibuster by saying: 
Senator so-and-so, if you are going to 
slow us down, we are going to make 
you use that 30 hours. You are going to 
have to talk your 7 hours and get 23 
other Senators, and we are going to be 
here to see that you do it. 

My guess would be that you do that 
about once, maybe twice, and that 
would end that particular problem. My 
real guess is if this general attitude 
that the majority and minority leaders 

talked about earlier today occurs, then 
you will see very few uses of the fili-
busters you think are inappropriate. 
The Leaders described an attitude 
which is that we are going to do our 
best to see that most bills come to the 
floor, that most Senators get to offer 
the amendments they want, and that 
Senators get the votes on those amend-
ments they want. If you think inappro-
priate filibusters are occurring, accord-
ing to Senator Byrd, you have the 
means to confront them. 

My hope is that this whole exercise 
not only is producing some rules 
changes that are valuable but a change 
in behavior on both sides of the aisle 
which will be valuable. We will wait 
and see. 

I am happy to yield to my friend 
from Illinois. 

Mr. DURBIN. Mr. President, I see 
others standing. I will be brief and just 
say a few words in support of the so- 
called talking filibuster. In the world 
of the most arcane things that people 
can concentrate on, this book would be 
on the top 10 best-seller list. It is the 
Senate Manual with the rules of proce-
dure and the rules of precedents of the 
Senate. Unless you live here and work 
here and follow the Senate, most peo-
ple never, ever have any glancing occa-
sion to even observe these rules, let 
alone pay any attention to them. 

Why are we doing this when we have 
all these people unemployed in Amer-
ica and we have so many challenges at 
home and abroad? Why are we taking 
the time of the Senate to talk about 
this book and the rules included? Many 
of us, including my friend—and that 
term is sometimes used loosely here 
but I mean it literally, know what hap-
pens on the floor of the Senate has an 
effect on America and the world. If we 
do our job well, we are going to solve 
some of the problems of the world. If 
we do it poorly, the exact opposite is 
the case. 

What my colleagues from Colorado 
and Oregon and New Mexico have urged 
us to do is to think about whether we 
can do things better in the Senate. The 
history of the filibuster in the Senate 
is an interesting one. There was a time 
when any Senator could stand up and 
object and stop the proceedings of the 
Senate. Then Woodrow Wilson, as 
President, suggested that we should 
arm the Merchant Marine so that our 
ships could fire back if the Germans 
and others fired at them. He asked for 
legal authority for that. He brought 
that issue to the Senate before World 
War I, and two or three pacifist Sen-
ators stood up and said: No, we don’t 
want these ships to have guns because 
that will drag us into a war. 

At that point, Wilson said: I want to 
take that issue to the American people. 
Three Senators should not be able to 
stop that from a vote. He got his way. 

At the end of the day, the rule was 
initiated—the cloture rule—that said 
two-thirds of the body could decide to 
move forward even if one or more Sen-
ators objected. That cloture rule of 

two-thirds guided the Senate until the 
1960s, and the civil rights debate ended 
up amending that rule from 67, under 
that day’s count, to 60. So 60 has been 
the guiding way to end a filibuster. It 
has been that way the entire time I and 
the Senator from Tennessee have 
served in the Senate. 

What is being suggested is funda-
mental. I would at least say I disagree 
in principle with the Senator from Ten-
nessee, respectfully, and here is what I 
believe. I think the movants of this 
idea believe this: If the Senator from 
Tennessee believes in his heart of 
hearts that something is so bad, so 
controversial, so wrong that he wants 
to stop the business of the Senate in 
considering and debating an amend-
ment or a bill—if he feels that strongly 
about the value or principle that would 
lead him to want to stop the Senate, 
what we are being told is that he ought 
to be willing to stand here and say 
why. 

Currently, you can initiate a fili-
buster and close down the Senate, 
where for 30 hours nothing happens ex-
cept the drone—the lovely drone—of 
quorum calls. People across America 
tune in and say: What is happening 
there? Are they going to actually pay 
these men and women for doing noth-
ing another day? 

A person who initiates a filibuster 
can literally leave the floor and head 
out for dinner, and the Senate is 
stopped cold. What is being suggested 
is that if you believe it, if it is impor-
tant enough to stop the business of the 
Senate, for goodness’ sakes, stand up 
and tell us why. Defend yourself. Stand 
up for your principles. 

I remind the Senator from Ten-
nessee—I think he was a Member at 
this time—that one of our colleagues, 
who will go unnamed but is from his 
side of the aisle, initiated a filibuster 
once which forced us to come in on a 
Saturday—as you say, it is a rare oc-
currence here—and to be here and have 
over 60 votes because of his filibuster. 
That Senator didn’t show up. He initi-
ated the filibuster and didn’t stick 
around. He was asked later about it, 
and he said: I had something important 
to do back home. 

Mr. ALEXANDER. Will the Senator 
yield for a question? 

Mr. DURBIN. After I explain my po-
sition I will. 

That is a classic illustration of some-
one who initiates a filibuster and then 
takes a powder—goes out to dinner or 
goes home to attend an event and says: 
Just let the Senate burn up 30 hours. I 
will be back later. 

What we are hearing is that it is bet-
ter to say to that Senator, if it means 
that much to stop the Senate it should 
mean enough for that Senator and that 
Senator’s colleagues to stand up and 
fight for that right. Is it worth it? Will 
the Senator at least take the floor and 
speak to it? 

The Senator from Tennessee says 
there is a better way: to force the en-
tire Senate, during a filibuster, to be 
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here—all of us. So any one Senator can 
change and affect the lives of all Sen-
ators by saying we are going to stay all 
night. We will have live quorum calls 
and we will sleep on cots in the marble 
room, and that is the way to stop the 
filibuster. Think about that, I say to 
my friend from Tennessee. Is this a 
punishment to the person who initiates 
the filibuster? Does it even put respon-
sibility on the person who initiates it? 
The answer is clearly no. The burden, 
under the defense of your position, falls 
on the entire Senate to sit here all 
night long because one Senator objects. 

I think this talking filibuster is 
much more reasonable. If it means 
enough to object to the Senate moving 
forward on the debate of an amend-
ment or a bill, then, for goodness’ 
sakes, have the courage and be open 
enough to stand at your desk and de-
fend your position. That is not unrea-
sonable. If you find that you cannot 
hold a number of colleagues to your po-
sition, let’s move on. If you don’t want 
to stand and debate the issue but want 
to go out to dinner with your buddies, 
fine. But don’t stop the Senate while 
you are on your way to a nice dinner— 
not you personally, but the person who 
would move the filibuster. 

I support the talking filibuster, not 
because of Jimmy Stewart, who cre-
ated this mental image, but I think the 
principle is sound and what our col-
leagues recommend would help the 
Senate. 

Mr. ALEXANDER. Mr. President, 
since the distinguished whip has appar-
ently renamed this amendment the 
‘‘which side of the aisle goes out to din-
ner’’ amendment, let me ask him this: 
Isn’t it true that if your side didn’t go 
out to dinner—since you asked to be 
elected to the Senate, you raised a lot 
of money, and you worked hard and de-
feated some Republican to get here—if 
you really think somebody over here is 
abusing their minority rights by fili-
bustering, then why would you go out 
to dinner, and why would you not want 
to be here and hear that person talk 
and respond to him? Why would you 
not do that? 

Isn’t it true that Senator Byrd said 
that forceful confrontation to the 
threat of a filibuster is undoubtedly 
the antidote to the malady? He did not 
want us tampering with this 60-vote 
procedure we have that forces con-
sensus. 

My question to the majority whip is 
this: Why did you go out to dinner so 
often—through the Chair—when in-
stead, you could have been here, under 
the rules as Senator Byrd suggested, 
dealing with abuses to the filibuster or 
what you consider they were? 

Mr. DURBIN. The obvious question 
is, what do we accomplish by staying 
here all night? Every 15 minutes or 
every hour the majority leader could 
ask for a live quorum and Members 
could be asked to come vote. If they 
don’t, their voting record would reflect 
that. So the body would pay the price 
of applying pressure—the confronta-
tion that Senator Byrd speaks of. 

What the Senators proposing this 
suggest is that the person who wants to 
stop the Senate should have the burden 
of explaining why or standing and de-
fending his or her position. I don’t 
think that is unreasonable. 

The PRESIDING OFFICER. The Sen-
ator from Oregon is recognized. 

Mr. MERKLEY. Mr. President, I want 
to correct the record on something 
that has been said on the other side of 
the aisle; that is, the abuse of the fili-
buster has been a response to filling 
the tree. In the last 2 years, we had the 
tree filled once. We had 33 filibusters. 
In response to those filibusters, the 
tree was filled 9 times. We had 34 fili-
busters, the tree filled 6 times, and a 
filibuster 36 times. Obviously, 36 times 
was not a response to 6 times filling 
the tree. 

That myth created by the opposing 
side is actually a myth. So while it is 
a convenient argument, it happens to 
be a wrong one. I think that is impor-
tant to know. 

I also wish to note that my colleague 
from Tennessee was talking about 
postcloture discussions for 30 hours, 
thereby confusing the conversation 
about the filibuster on the motion to 
proceed, the filibuster on amendments, 
the filibuster on a bill with a 30-hour 
requirement on nominations. Actually, 
we had a proposal to reduce those 30 
hours to 2 hours. That proposal is in S. 
Res. 10 that will be voted on today. 

I do hope my colleague, in support of 
the principle he was putting out, which 
is that those hours should be reduced, 
will support S. Res. 10, noting that is a 
very logical way to reduce the delay of 
the Senate. 

My colleagues wish to speak. I will 
close with this comment: If you have 
the courage of your convictions and 
you want to exercise the privilege of 
shutting down the Senate for a week, 
then stand up and make yourself ac-
countable to the American people. 

The PRESIDING OFFICER. The Sen-
ator from Colorado. 

Mr. UDALL of Colorado. Mr. Presi-
dent, I rise to speak on a particular 
proposal we will consider later today, 
but I wish to associate myself with the 
Senator from Oregon, who has been 
tireless in pushing for commonsense re-
forms in the way the Senate operates. 

The majority whip made the com-
ment in his remarks before the Senator 
from Oregon spoke that we want to 
make these changes so the Senate can 
respond to the changing nature of the 
world around us and in particular focus 
on our economy and getting Americans 
back to work. If the Senate is tied in 
knots, we are not going to put the poli-
cies in place that these stalwart, com-
mitted Senators, including the Senator 
from Iowa, Mr. HARKIN, and the Sen-
ator from New Mexico, Mr. UDALL, so 
compellingly presented to us. 

I know there are others who wish to 
speak, so I will briefly speak to the 
proposal I have submitted that would 
bring us a step closer to fixing some of 
the redundancy in the rules that slow 

down our progress here and I think ul-
timately make not just our constitu-
ents in our individual States frustrated 
but Americans all across our country. 
Put simply, this proposal would en-
courage Senators to file their amend-
ments 72 hours in advance of a vote to 
ensure we all have a chance to review 
that amendment. But then it would 
also discourage the practice of delay-
ing a final vote by calling for an out- 
loud reading of the amendment. I have 
heard concerns from Members of both 
parties about this particular practice. 
We all want to have an opportunity to 
read the provisions in amendments and 
broader bills, but it has become in-
creasingly obvious to me that we need 
to make changes in our rules, as I said, 
to ensure the process works smoothly. 

My proposal would encourage Sen-
ators to file amendments 72 hours in 
advance, and it would prevent any Sen-
ators from creating a logjam on the 
Senate floor by forcing the text of that 
amendment to be read aloud if it is 
made available in advance. 

Mr. President, you and I have been 
around long enough to know that in 
the days before copy machines and the 
Internet, if one was serving in the Sen-
ate, it was probably helpful to sit here 
and hear the text of each amendment 
read out loud. That practice is out-
dated, and it is not the way the Senate 
operates today. Instead, our tech-
nology allows us instant access to the 
text of amendments, and therefore 
there is no crucial need to hear them 
read aloud at the last minute. Most of 
the time, in fact, we just waive the 
reading and move to the final vote. 
When a full reading, however, has been 
forced, it largely brings this place to a 
halt, as Senator DURBIN pointed out 
earlier. The effect has been to tie the 
Senate in knots, and it creates a spec-
tacle when the hard-working clerks, 
who are actually the people who make 
this Senate run, have to stand here and 
read amendments, sometimes for 
hours, to an empty Chamber. That 
said, there have been cases in which 
one party believes the text of a rather 
large amendment has been withheld 
from them in order to deny them ade-
quate time to review it. I do not want 
to take that power away from the mi-
nority to reasonably voice their opin-
ions on the floor to get the information 
they need, which is why my proposal is 
a balanced way of fixing the Senate 
rules. 

This resolution is designed to help us 
find common ground and prevent need-
less delays by allowing us to prevent 
the live reading of an amendment when 
the text has been available long enough 
for everyone to have studied it in ad-
vance. Instead of allowing an indi-
vidual Senator to put the Senate on 
hold literally for hours by forcing an 
amendment to be read, a simple major-
ity of Senators would be able to collec-
tively vote to dispense with the read-
ing, provided that it was filed on time. 
This is a commonsense approach. It 
seeks to address the concerns of those 
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who want more time to read amend-
ments and those who see the forced 
reading of amendments as needlessly 
obstructive. It is a simple approach, 
and I believe later today the Senate 
will approve such a rules change. 

In ending my remarks, I wish to ac-
knowledge the work of Chairman SCHU-
MER and Senator ALEXANDER. There is 
an agreement, as I understand it, and 
we will vote on it later today. I ap-
plaud their work and offer my very sin-
cere thanks. 

I also acknowledge Leader REID and 
Leader MCCONNELL for helping bring 
this package to the floor today and for 
reaching their own agreement on how 
to improve the way the Senate works. 

Finally, as I did in my beginning re-
marks, I wish to acknowledge Senator 
TOM HARKIN, Senator TOM UDALL, and 
Senator JEFF MERKLEY for bringing 
true attention to a concern so many 
Americans have had on this particular 
issue. Senator MERKLEY and Senator 
DURBIN spoke to the fact that this may 
seem an obscure topic to many con-
stituents. This is historic progress we 
are going to make today that ulti-
mately will make the Senate function 
together. I know that is the mission of 
these three outstanding Senators. 

I ask unanimous consent that Sen-
ator MERKLEY be listed as a cosponsor 
of the resolution I am offering today. 

The PRESIDING OFFICER (Mrs. 
MCCASKILL). Without objection, it is so 
ordered. 

Mr. UDALL of Colorado. Madam 
President, I close on this note: I urge 
my colleagues to vote for the simple 
commonsense reform of the Senate 
rules. 

I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Iowa. 
Mr. GRASSLEY. Madam President, I 

rise to support the Wyden-Grassley- 
McCaskill public hold proposal. I 
apologize to my two colleagues from 
Oregon and Missouri that I was not on 
the floor at the proper time. It is all 
my fault. 

I am pleased to see this day come 
where the Senate will finally have the 
opportunity for an up-or-down vote on 
our freestanding Senate resolution to 
require public disclosure of holds. Sen-
ator WYDEN and I have been at this for 
a long time. We have made progress at 
times, and we have also had many dis-
appointments where things did not 
quite work out the way we had hoped 
and what we thought the Senate had 
spoken on through even rollcall votes. 

It has also been good to have Senator 
MCCASKILL join us in helping push this 
issue to the forefront easily. She did 
that—I shouldn’t say ‘‘easily’’ but re-
cently because it has not been easy. 
Ending secret holds seems like a sim-
ple matter, doesn’t it. But that has not 
proved to be the case because secret 
holds are an informal process. It is 
easier said than done to push them out 
into the open using formal Senate pro-
cedures. It is kind of like trying to 
wrestle down a greased hog. However, 

after a lot of thought and effort, two 
committee hearings, and many careful 
revisions, I think this resolution does a 
pretty good job of accomplishing our 
simple goal. That goal is to bring some 
more transparency into how the Senate 
does its business and, with trans-
parency, more accountability. 

This is not the only proposal we are 
considering today related to Senate 
procedure, and I do not want there to 
be any confusion. This proposal is not 
about altering any balance of power be-
tween the majority party and the mi-
nority party; neither does our resolu-
tion alter the rights of any of the 100 
Members of this Senate. 

Over the time I have been working on 
this issue, I have occasionally encoun-
tered arguments purporting to defend 
the need for secret holds. However, the 
arguments invariably focus on the le-
gitimacy of holds, not on the subject of 
secrecy. I want to be very clear that se-
crecy is my only target and the only 
thing this resolution eliminates. I fully 
support the fundamental right of indi-
vidual Senators to hold or withhold his 
or her consent when unanimous con-
sent is requested. Senators are not ob-
ligated to give their consent to any-
thing they do not want to, and no Sen-
ator is entitled to get any other Sen-
ator’s consent to their motion. 

I think the best way to describe what 
we seek to do with this resolution is to 
explain historically how holds came 
into being, as Senators have heard me 
do before. 

In the old days, when Senators con-
ducted much of their business in a 
daily way from their desks on the Sen-
ate floor, it was a simple matter to 
stand up and say ‘‘I object’’ when nec-
essary. These days, most Senators 
spend most of their time off the Senate 
floor. We are required to spend time in 
committee hearings, meetings with 
constituents, and attending to other 
duties that keep us away from this 
Chamber. As a result, we rely on our 
respective party leaders in the Senate 
to protect our rights and prerogatives 
as individual Senators by asking them 
to object on our behalf. 

Just as any Senator has the right to 
stand up on the Senate floor and pub-
licly say ‘‘I object,’’ it is perfectly le-
gitimate to ask another Senator to ob-
ject on our behalf if we cannot make it 
to the floor when consent is requested. 
By the same token, Senators have no 
inherent right to have others object on 
their behalf while keeping their iden-
tity secret. If a Senator has a legiti-
mate reason to object to proceeding to 
a bill or nominee, then he or she ought 
to have the guts to do so publicly. 

We need have no fear of being held 
accountable by our constituents if we 
are acting in their interest as we were 
elected to do. Transparency is essential 
for accountability, and accountability 
is an essential component of our con-
stitutional system. Transparency and 
accountability are also vital for the 
public to have faith in their govern-
ment. As I have said many times, the 

people’s business ought to be done in 
public. In my view, that principle is at 
stake. 

I see my colleague from Oregon. If he 
will indulge me, I ask unanimous con-
sent to engage in a colloquy with the 
Senator from Oregon to get his 
thoughts as well. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. WYDEN. Madam President, as 
Senator GRASSLEY has said, Senator 
GRASSLEY, Senator MCCASKILL, and I 
have always maintained that there is 
no legitimate reason for Senators to 
keep holds they have placed with their 
leaders secret for any period of time. In 
fact, for quite some time, we have 
made a practice of immediately dis-
closing any hold we place in the CON-
GRESSIONAL RECORD, and that has been 
at the heart of our resolution, in my 
judgment. Would my friend from Iowa 
agree? 

Mr. GRASSLEY. Absolutely correct. 
One of the defects of the watered-down 
secret holds provision that was in-
cluded in the ethics reform bill in the 
110th Congress was that it allowed for 
large windows of secrecy before disclo-
sure was required. Our resolution 
states that the leaders shall recognize 
holds placed with them only if two con-
ditions are met: if the Senator first 
submits the notice of intent to object 
in writing to the appropriate leader 
and grants in the notice of intent to 
object permission for the leader or des-
ignee to object in the Senator’s name 
and, secondly, not later than 2 session 
days after submitting the notice of in-
tent to object to the appropriate lead-
er, submits a copy of the notice of in-
tent to object to the CONGRESSIONAL 
RECORD and to the legislative clerk for 
inclusion in the applicable calendar 
section. 

Mr. WYDEN. I thank the Senator be-
cause I think that is an important 
point because the bipartisan resolution 
clearly establishes the responsibility of 
all Senators to go public with their 
holds and the understanding that the 
leaders will not honor secret holds. 

In addition, a concern that has been 
expressed is the lack of an enforcement 
mechanism in case there is a break-
down in this process, that it does not 
work as intended. Will the Senator 
from Iowa address that point? I believe 
our resolution addresses that concern 
as well. 

Mr. GRASSLEY. It certainly does. 
Even if the process we talked about is 
not followed, once a hold comes to 
light in the form of an objection, some-
one will be required to own up to that 
hold. It will no longer be possible for a 
leader or their designee to object but 
claim it is not their objection. They 
can say on whose behalf they are ob-
jecting and why not. 

We also require Senators placing a 
hold to give their permission to object 
in their name. Still, if a Senator ob-
jects and does not name another Sen-
ator as having the objection, and an-
other Senator does not promptly come 
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forward claiming the objection, the 
Senator making the objection will be 
listed in the relative section of the 
Senate calendar as having placed that 
hold. 

I yield, for a final conclusion, to the 
Senator from Oregon. 

Mr. WYDEN. I thank the Senator 
from Iowa, because with this colloquy 
he has laid it out very well. The fact is 
we have been at this so that it some-
times feels as though it has been the 
longest running battle since the Trojan 
War, given the fact we have had leader-
ship agreements, we have had amend-
ments, and we have had a watered- 
down version of the law. Today, we fi-
nally have an opportunity to ensure 
this unconscionable practice of secrecy 
that keeps the American people, mil-
lions of Americans, from learning 
about who is blocking a bill or a nomi-
nation, and that practice is finally 
eliminated, and I thank my colleague. 
It has been a long fight and a pleasure 
to work with my friend from Iowa and 
to have the energy and enthusiasm of 
Senator MCCASKILL, who has given this 
cause a huge push. 

Madam President, I ask unanimous 
consent to add Senator MERKLEY as a 
cosponsor to the bipartisan Senate res-
olution eliminating secret holds. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. WYDEN. I appreciate the hard 
work of the leadership and my partners 
in this effort, Senator GRASSLEY and 
Senator MCCASKILL. We would not be 
here today without them. We have a 
strong, bipartisan bill that will bring 
greater transparency to the process of 
holds. 

There are a few matters that we 
wanted to clarify to ensure there is no 
confusion during the implementation. 
First, subsection (d) notes that when a 
Senator makes an objection, but with-
in 2 session days, no Senator submits a 
Notice of Intent to Object to the 
Record, then the clerk should add to 
the Notice of Intent to Object calendar 
the name of the Senator who actually 
made the objection. Obviously, the cal-
endar should also note the name of the 
matter actually objected to, as well as 
the date that the objection was made 
on the floor. Is that my colleague’s un-
derstanding, as well? 

Mr. GRASSLEY. My colleague is cor-
rect and that is pretty straightforward. 
The Notice of Intent to Object calendar 
should reflect all of the matter nec-
essary to understand holds. If no other 
Senator has come forth and claimed 
the objection, then the Senator who ac-
tually made the objection should be 
credited with holding the matter ob-
jected to. It is also worth noting that 
this approach saves a Senator who ac-
tually made an open objection on the 
floor on his or her own behalf the trou-
ble of filing the ‘‘Notice of Intent to 
Object’’ with the clerk. 

Mr. WYDEN. Yes, the Senator from 
Iowa makes a good point. Our resolu-
tion turns the Notice of Intent to Ob-
ject calendar into a one-stop shop for 

recording information about objections 
made to covered requests. At the same 
time, some have asked us—what hap-
pens if a matter that had been objected 
to later passes? Shouldn’t the clerk 
just remove the relevant information 
from the Notice of Intent to Object cal-
endar in that situation? It seems to me 
that makes sense and such action by 
the clerk would be keeping with the in-
tent of our resolution. 

Mr. GRASSLEY. I agree. If some-
thing has passed the Senate, then obvi-
ously it is not being held. The Notice of 
Intent to Object calendar should be up-
dated to reflect that development. 
Some of my colleagues have raised an-
other small wrinkle on this issue with 
me—what if the matter passes after an 
objection has been made but before the 
2 session days have elapsed? It seems to 
me that in that case, the clerk does not 
need to go through the ministerial mo-
tion of adding an item to the Notice of 
Intent to Object calendar, only to im-
mediately remove it. Again, if a matter 
has passed the Senate, there obviously 
is no hold. 

Mr. WYDEN. That seems like a com-
monsense approach to me. I thank my 
colleague for his help on secret holds. 
We are achieving a big victory for 
transparency at the beginning of this 
Congress. 

Mr. GRASSLEY. Madam President, I 
yield the floor. 

The PRESIDING OFFICER. The Sen-
ator from New Jersey. 

Mr. LAUTENBERG. Madam Presi-
dent, people across this country are 
feeling pressures from so many points 
of view—job loss, threatened losses in 
the future as pressure exists on busi-
nesses, particularly small businesses 
across our country. They look to us in 
the Senate and in the House to help 
them solve their problems, but what 
they have seen has resulted in an atti-
tude, to a certain degree, of disdain 
about those of us who serve in the Sen-
ate and the House of Representatives. 
The reason it has developed that way is 
because they think we are not doing 
our job. If they watch television or lis-
ten to what is going on, it further con-
firms the fact they have in mind that 
we are not doing our jobs; that we are 
wasting time; that we are not paying 
attention to the country’s needs. 

That kind of a picture is appro-
priately formed, with the situation as 
it is. The Senate has been a roadblock 
to progress in our country. I salute my 
colleagues, Senators UDALL of New 
Mexico and MERKLEY of Oregon, for the 
work they are doing, and the others 
who are associated with it, and I com-
mend the Senator from Tennessee on 
the other side for his willingness, for 
his interest in establishing a consensus 
of view about how we can improve the 
functioning of our body. I salute him 
and commend him for it, and I have 
mentioned that to him privately. We 
have all been wrestling with this prob-
lem. But finally, I think we are coming 
to a time when we can solve it. 

I have spent the past year trying to 
improve Senate rules so we improve 

our functioning; that we show the peo-
ple in the country we are actively try-
ing to solve their problems, and they 
will understand that when they see 
people on the floor debating the issues 
and not seeing a clock working without 
any action to support it. 

Last year, and again this month, I in-
troduced the Mr. Smith Act, to require 
filibustering Senators to come to the 
floor and actually filibuster. The fili-
buster is a right that is reserved for 
Senators when they object to a piece of 
legislation that we are dealing with, 
and if they are able to get the floor, to 
keep it until such time as 60 votes de-
velop, which says, let us end this de-
bate. So we know that at the moment 
that is a tool the minority has used 
regularly and it brings the Senate to a 
halt. But if the plurality—the major-
ity—shifts, the same thing is liable to 
happen but with the Democrats then 
using the filibuster for dilatory rea-
sons. 

What we are going to do will make 
the body more transparent. It will re-
duce the practice of grinding the Sen-
ate to a halt for no good reason. Today, 
we will have the opportunity to vote on 
a couple of resolutions that include 
proposals based on the Mr. Smith Act. 
Everybody knows what the Mr. Smith 
situation was. Jimmy Stewart came to 
Washington and he stood for hours—an 
unimaginable length of time—to try to 
get something done. It was a heroic 
gesture and it has lasted as an icon for 
the American people. 

Like my bill, which we entitled the 
Mr. Smith bill, the proposals put for-
ward by Senators MERKLEY and UDALL 
come down to a simple idea: Senators 
who want to delay action on a bill or a 
nomination must stand up here and ex-
plain why we are delaying responding 
to the needs of the American people. 
An empty Senate Chamber can’t help 
put Americans back to work, protect 
people from dangerous weapons, or im-
prove our country’s schools. We can’t 
invest in our railways, roads and 
bridges, other infrastructure needs, and 
help struggling Americans to stay in 
their homes if there is no Senator will-
ing—sent here after, I am sure in every 
case, an arduous election, even though 
the numbers might not say that—to de-
bate the issues. Why aren’t they at 
work? We would have no tolerance for 
schoolchildren if they continued in 
their absence from their classrooms 
doing their homework. Why in the Sen-
ate should it be allowed without inter-
vention? 

We want people to be able to see that 
there are Senators in this Chamber de-
bating the issues; that they are not 
clock watching and doing nothing to 
take care of the needs of the country. 
We are not making progress on vital 
issues because the rules of the Senate 
are being abused. Some of our col-
leagues are conducting silent filibus-
ters, which is a disguise for inaction. 
Under these silent filibusters, Senators 
are allowed to object to a bill or a nom-
ination without ever having to defend 
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their position. Instead of explaining to 
their colleagues and the American peo-
ple why they oppose a bill, they are 
able to skip off to dinner, leaving this 
Chamber to total gridlock. Is it any 
wonder so many Americans have such a 
low opinion of Congress? When people 
look at the Senate and they see us 
stuck in a morass of dilatory activi-
ties, they do not appreciate it, they do 
not like it, and they want action. They 
want the people whom they have sent 
here, whom they voted for, whom they 
depend upon, to do something on their 
behalf. If there is a disagreement about 
whether one path is right, they will un-
derstand that at least we are trying to 
do something. 

That is why I have spent so many 
months in trying to improve the way 
we conduct business. Passing these res-
olutions today will assure the Amer-
ican people that we are here to do their 
business. 

In addition to the Merkley-Udall res-
olutions, we will be voting on other im-
portant reforms to the Senate rules 
today. For example, I support the 
measure of the Senator from Oregon, 
Senator WYDEN, to end secret holds, be-
cause the American people, again, de-
serve to know who is holding up impor-
tant legislation. Transparency is some-
thing we talk about constantly around 
here. Yet we are not willing to put it in 
front of the people. This is a much- 
needed reform. 

But we need to do more to make the 
Senate a more effective and more effi-
cient Chamber. The Senate—and I have 
been here a long time—was once known 
as the world’s greatest deliberative 
body. At some point we decided—some 
years ago—that in order to bring the 
message more clearly to the American 
people we would allow television cam-
eras to be here so the American people 
could watch us at work. They could see 
us at work—maybe even call it super-
vise us at work. Well, when they see a 
beautiful facility such as the Senate 
Chamber with no action going on, it 
gets to be quite depressing as far as 
they are concerned, and as far as we 
here are generally concerned. 

As I said, the Senate was known as 
the world’s greatest deliberative 
body—the place where national con-
versations began and the major issues 
of the day were debated. Many of my 
colleagues and I want to see the Senate 
regain the respect of the American peo-
ple and restore our reputation for seri-
ous debate and civil discourse, but we 
will never achieve this if we continue 
to allow our own rules to be abused. So 
I urge my friends and colleagues to join 
in supporting these resolutions, be-
cause if we want to help the American 
people get back to work, if we want to 
restore their confidence, if we want to 
let them know government is here to 
help and not delay, then we have to get 
back to work too. The fact is time is 
being spent, but it is not being spent 
on behalf of progress for the country. 

With that, Madam President, I yield 
the floor, and I thank my colleague 

from Iowa, Senator HARKIN, who agreed 
to let me intervene with my remarks 
before he spoke at the time that was 
agreed to. 

I yield the floor, and I suggest the ab-
sence of a quorum. 

The PRESIDING OFFICER. The 
clerk will call the roll. 

The assistant editor of the Daily Di-
gest proceeded to call the roll. 

Mr. HARKIN. Madam President, I 
ask unanimous consent that the order 
for the quorum call be rescinded. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. HARKIN. Madam President, ex-
actly 16 years ago, in January of 1995, 
for the first time in 8 years I found my-
self as a member of the minority party 
here in the Senate. At the beginning of 
that Congress, Republicans out-
numbered Democrats 53 to 47; the exact 
same majority-to-minority ratio that 
exists today, just in reverse order. Yet 
even though I was opposed at that time 
to the majority party’s agenda, I intro-
duced legislation to change the Senate 
rules regarding the filibuster. 

My plan would have ensured ample 
debate and deliberation, which I always 
hear is the stated purpose of the fili-
buster, but would also have allowed a 
bill or a nominee to eventually receive 
a yes-or-no vote. Again, my proposal 
didn’t pass. 

I first proposed this at a conference 
of our Democratic Senators that was 
held in 1994, because at that time I saw 
and I predicted—and it is in the CON-
GRESSIONAL RECORD that I had pre-
dicted this at that time—there was an 
escalating use of the filibuster that 
was being used not for debate purposes, 
not just to slow things down, but to ac-
tually provide for a veto of pending leg-
islation by the minority. 

I predicted, at that time, if this arms 
race were not nipped in the bud, it 
would escalate because it had been es-
calating since the 1980s. Democrats 
were in power. Republicans would have 
X number of filibusters, and then when 
the Republicans were in power, the 
Democrats would do the same to the 
Republicans. Then the Republicans 
would come back in power and the 
Democrats would do the same to them 
and back and forth, but each time it es-
calated—an escalating arms race. 

I predicted, at that time, if we did 
not do something about it, it was going 
to get worse. Unfortunately, my pre-
diction became all too true. In the in-
tervening years, because of the ex-
traordinary use of the filibuster, the 
ability of our government to legislate 
and to address the critical problems 
has been severely jeopardized. 

Sixteen years after I first introduced 
my proposal, it is even more apparent 
that for our government to properly 
function, we must reform the use of the 
filibuster. There are those who have 
criticized me and argued that Senator 
HARKIN would not be doing this if he 
were in the minority. Well, again, that 
is not true. I repeat. In 1995, when I was 
a member of the minority party, I first 
introduced my proposal. 

The truth is, in the future, whether 
the Chamber is controlled by Demo-
crats or Republicans, I will continue to 
work to accomplish a couple things. 
One, to provide that if there is going to 
be a filibuster, that it is a real fili-
buster; that the filibuster is used to 
slow down processes, to give the minor-
ity ample time to debate and discuss 
and to amend, but in the end the ma-
jority rule must come to the Senate. 

I thank Senator SCHUMER and Sen-
ator ALEXANDER for the effort they 
made to negotiate a package of badly 
needed reforms. Of course, eliminating 
secret holds is long overdue. It is 
wrong that not only can the minority 
block the majority from acting, but, 
too often, it does it secretly and with-
out any public accountability. So 
eliminating that and eliminating the 
confirmations of many low-level execu-
tive branch nominees I think is mean-
ingful movement in the right direction. 

While I fully support these steps, 
they are far from the meaningful re-
forms that I think are essential to 
make the Senate a properly func-
tioning legislative body. Keep in mind, 
we are a legislative body. The fili-
buster was once an extraordinary tool, 
used in the rarest of instances. Across 
the entire 19th century, there were 
only 23 filibusters. From 1917, when the 
Senate first adopted rules on this until 
1969, there were fewer than 50 in that 
whole timespan—less than one a year. 

During the 104th Congress, in 1995, 
when I first introduced my resolution, 
there were 82 filibusters. But it was not 
until the 110th and 111th Congresses 
that the abuse of the filibuster would 
spin wildly out of control. In the 110th 
Congress, there were an astonishing 139 
motions to end filibusters. In the 111th 
Congress just ended, there were 136. 
That is 275 filibusters in just over 4 
years. It has spun out of control. 

This is not just a cold statistic of 275 
filibusters. It means the filibuster, in-
stead of a rare tool to slow things 
down, has become an everyday weapon 
of obstruction, of veto. On almost a 
daily basis, one Senator is able to use 
just the threat of a filibuster to stop 
bills from even coming to the floor for 
debate and amendment, let alone a 
final vote. 

In the last Congress, the filibuster 
was used to kill many pieces of legisla-
tion that enjoyed majority and often 
bipartisan support. The reality is, be-
cause of the way the filibuster is 
abused today, the minority—the mi-
nority—has unchecked veto power over 
public policy. When I say minority, I 
do not say Republicans, I say the mi-
nority. It could be the Democrats, it 
could be the Republicans. 

Think about this. We are a legisla-
tive body, elected by the voters of this 
country every 6 years to legislate, to 
pass legislation with the House, to send 
it to the President or to defeat legisla-
tion, one way or the other, through our 
votes. 

But it would seem to me that reason 
alone—reason alone—would suffice to 

VerDate Mar 15 2010 01:49 Aug 19, 2011 Jkt 099060 PO 00000 Frm 00017 Fmt 0637 Sfmt 0634 E:\RECORD11\RECFILES\S27JA1.REC S27JA1bj
ne

al
 o

n 
D

S
K

2T
W

X
8P

1P
R

O
D

 w
ith

 C
O

N
G

-R
E

C
-O

N
LI

N
E



CONGRESSIONAL RECORD — SENATES312 January 27, 2011 
say that legislation should be able to 
be passed with a majority vote. But 
that is not what has happened in the 
Senate. The power to pass legislation 
has been given to the minority. Reason 
alone would dictate there is something 
inherently wrong and inherently un-
constitutional about this. 

As James Madison noted when reject-
ing a supermajority requirement to 
pass legislation, here is what James 
Madison said: ‘‘It would no longer be 
the majority that would rule: the 
power would be transferred to the mi-
nority.’’ 

Unfortunately, Madison’s prediction 
has come true. We are the only demo-
cratic body in the world—and I chal-
lenge anyone, I challenge anyone, to 
contradict me on this with proof—we 
are the only democratic body in the 
world where the minority, not the ma-
jority, controls. 

In today’s Senate, democracy, of 
which we all claim to be such strong 
supporters, democracy is turned on its 
head. The minority rules; the majority 
is blocked. The majority has responsi-
bility and accountability but lacks the 
power to govern. The minority has 
power but lacks accountability or re-
sponsibility. 

This means, as we have seen re-
cently, that the minority can block 
bills that would improve the economy, 
create jobs, and then turn around and 
blame the majority for not fixing the 
economy. The minority can block pop-
ular legislation, then accuse the major-
ity of being ineffective. 

Again, I wish to note that when I 
refer to the minority, I am not saying 
Republicans, I am saying the minority. 
Both parties have abused the filibuster 
in the past and both will, absent real 
reform, abuse the filibuster in the fu-
ture. Although Republicans are cur-
rently in the minority, there is no 
question that control of this body will 
change again at some point, as it al-
ways does periodically. 

Some have argued that filibuster re-
form is nothing more than a ‘‘power 
grab’’ by a Democratic Senator react-
ing to the recent elections in which his 
party lost seats. I have heard that said. 
Well, it is true it is now harder for ei-
ther party to obtain the 60 votes need-
ed to pass legislation. But I wish to 
make clear that the reforms I advocate 
are not about one party or one agenda 
gaining an unfair advantage, it is 
about the Senate, as an institution, op-
erating more fairly, effectively, and 
democratically. 

I wish to repeat, I first introduced 
this in 1995 when I was in the minority. 
So as we say in law school, in the court 
of equity, I come with clean hands. The 
truth is, as it is situated right now 
with Republicans controlling the 
House, any final legislation will need 
to be bipartisan, with or without a fili-
buster. 

Let me also say, again, that for a bill 
to become law, it has to be passed by 
the House and the Senate in the same 
form—in the same form. Then it must 

go to the President. The President can 
veto it and then it takes a two-thirds 
vote to override a veto. There are a lot 
of checks and balances out there. So 
the need for the check on legislation by 
the minority with the ultimate power 
to veto that is not needed—not needed; 
in fact, inimical to a democratic insti-
tution. 

It was former majority leader Bill 
Frist who said, when he normally shut 
down the body over the use of filibus-
ters to block a handful of judges, again 
by Democrats, ‘‘This filibuster is noth-
ing less than a formula for tyranny by 
the minority.’’ 

Further, I wish to make it clear it is 
not those of us who seek reform who 
are engaged in a power grab. It is those 
who insist on hanging on to an anti-
quated rule who are grabbing for 
power. It is those who have taken an 
extraordinary tool, once used spar-
ingly, to ensure ample debate and de-
liberation and turned it into a mon-
strosity, destroying the power of the 
majority to govern, turning over effec-
tive control of the Senate to the party 
that failed to elect a majority of Sen-
ators. 

That is the real power grab. That is 
the real power grab. Moreover, despite 
the dire predictions of opponents of re-
form, filibuster reform does not mean 
the end of minority rights in the Sen-
ate. Senators of all parties will con-
tinue to have ample time to make ar-
guments, attempt to persuade the pub-
lic or a majority of their colleagues. 

The reform proposals that are being 
considered fully protect the rights of 
the minority to full and vigorous de-
bate and deliberation, maintaining the 
hallmark of the Senate. 

Presently, Republicans have stated 
the filibusters were necessary because 
Democrats employed a procedural ma-
neuver to deprive them of the right to 
offer amendments, the so-called filling 
of the tree. Well, notwithstanding the 
rejoinder that Republican abuse 
amendments, such as offering amend-
ments totally unrelated to the pending 
matter—and there again this is where 
you get into the chicken and egg, who 
did it first to whom? Nonetheless, I am 
sympathetic to the argument that the 
minority ought to have the right to be 
able to offer amendments. That is why 
I have included in my resolution guar-
anteed rights to offer germane amend-
ments—germane amendments, not an 
amendment dealing with something to-
tally unrelated to the legislation on 
the floor—to offer legitimate, germane 
amendments which the minority feels 
would improve or change, to the mi-
nority’s liking, whatever legislation, 
amendment or bill might be on the 
floor. 

Too many people, I believe, confuse 
minority rights with minority winning. 
Having the right to debate and to de-
liberate and to offer amendments does 
not mean you have the right to get 
your way. Being allowed to vote on 
your amendment does not mean you 
have a right to win the vote. The mi-

nority does not deserve the right to 
prevail in every instance. 

The minority obviously can convince 
some of the majority to join them. 
Then they become the majority on a 
given issue or given amendment. That 
used to happen all the time around 
here. There is nothing wrong with that. 
But the minority, I submit, does not 
deserve the right, under our Constitu-
tion, nor under any reasonable inter-
pretation of a Democratic legislative 
body—they do not have the right to 
systematically block action by the ma-
jority and to veto, to have veto power, 
over what can even be considered on 
the floor of the Senate. 

The fact is, provided that the minor-
ity is vested with ample protections, as 
it is in my proposal, at the end of 
ample debate, the majority should be 
allowed to act. What is so radical? 
What is so strange about the notion 
that in a legislative body, the peoples’ 
representatives should vote up or down 
on legislation or a nominee? 

As Senator Henry Cabot Lodge stated 
many years ago: ‘‘To vote without de-
bating is perilous, but to debate and 
never vote is imbecile.’’ 

I think at the heart of this debate is 
a central question that we are not com-
ing to grips with. Do we truly believe 
in democracy? Do we truly believe the 
issues of public policy should be de-
cided at the ballot box and not by the 
manipulation of archaic procedural 
rules? I think the truth is, both parties 
appear to be afraid of majority rule, 
afraid of allowing a majority of Sen-
ators to work their will. 

At its heart, those who hang on to 
this outdated rule, those who vigor-
ously oppose the majority having the 
ability to govern fear the American 
people. They fear that the people’s 
choices and wishes will be translated 
into action here in Washington. 

The central question for this body is 
clear: Do we or do we not believe in de-
mocracy and majority rule? Elections 
should have consequences. After ample 
protections for minority rights, the 
majority party in the Senate, whether 
Democratic or Republican, duly elected 
by the American people, should be al-
lowed to carry out their agenda and be 
allowed to govern. 

Should I be opposed to reform of the 
filibuster because I am afraid Repub-
licans someday will become the major-
ity party in the Senate and proceed to 
enact their agenda? No. I believe in de-
mocracy for Republicans and Demo-
crats alike. I believe in majority rule 
for Republicans and Democrats alike. 

The distinguished minority leader 
said recently in regard to this proposal 
that Democrats ought to be concerned 
because a couple years from now Re-
publicans might take over this place 
and would be able to undo a lot of the 
things we did—fear that somehow the 
Republicans will get the majority and 
be able to enact their agenda. I say to 
my friends, God bless them. If they win 
the election and become the majority 
party, they ought to govern. What are 
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the checks and balances? We don’t 
know whether the President will be a 
Democrat or a Republican. We don’t 
know what the House is going to be. 
There are still a lot of internal checks 
and balances in the committee struc-
ture. 

The minority, under my proposal, 
can still slow things down. I read in the 
paper that one Senator said it ought to 
be the right of the minority to slow 
things down. I believe that. I believe 
that in the Senate the minority ought 
to have the right to slow things down. 
That is why my proposal provides for 
that. There is ample opportunity to 
slow things down, throw some sand in 
the gearbox of the majority. But in my 
proposal, at the end of a period of time 
of 8 days, the majority can govern. So 
one can slow it down—slow down ev-
erything, every amendment, every 
bill—so compromise negotiations 
would still go on. 

I hear from my side: What if the tea 
party gains a majority in the Senate? 
We will need to filibuster to stop them. 
I say to my friends on this side and 
others, it is a sad day in America when 
the only way we can stop the tea party 
or any other extreme group is through 
subterfuge, through filibusters, secret 
holds, and parliamentary trickery. We 
have to have a fundamental confidence 
in democracy and the good sense of the 
American people. We have to have con-
fidence in our ability to make our case 
to the American people and to prevail 
at the ballot box. We must not be 
afraid of the American people. We must 
not be afraid of how they cast their 
votes or for whom. I am not afraid of 
the will of the people expressed at the 
ballot box. That is what sent me to 
this Chamber. I should note, that used 
to be the operating principle of this 
body, but over the years, especially re-
cently, it has become grossly distorted. 

We all have our views on the recent 
election and what the American people 
said. Everybody has a view on that. I 
will say what my view is. The Amer-
ican people spoke loudly that they are 
fed up and angry with Washington, 
with government, and with Congress. 
They want change, and they want an 
end to the dysfunction in this city. In 
too many critical areas—job creation, 
energy, the economy—people see a Con-
gress that is unable to respond effec-
tively to the urgent challenges of our 
time. 

My proposal is basically the same as 
I offered 16 years ago. It would amend 
the Standing Rules of the Senate to 
permit a decreasing majority of Sen-
ators over a period of 8 days to invoke 
cloture on a given matter. A deter-
mined minority could slow things down 
for 8 days. Senators would have ample 
time to make arguments and attempt 
to persuade the public and a majority 
of their colleagues. This protects the 
right of the minority to full and vig-
orous debate and deliberation, again 
maintaining the hallmark of the Sen-
ate. At the end of ample debate, how-
ever, there would be an up-or-down 

vote on an amendment, a bill, a nomi-
nee. My proposal would restore a basic 
and essential principle of representa-
tive democracy: majority rule in a leg-
islative body. 

I also think there is another advan-
tage—that it would lead to greater 
compromise. Many have argued that it 
is the filibuster that forces com-
promise and collaboration. I disagree. 
The fact is, right now the minority has 
no real incentive to compromise. Why 
should they if they can totally block 
something and then go out and cam-
paign on a message that the majority 
just couldn’t get anything done? Again, 
the minority has a great deal of power 
but zero incentive on compromise. 

I believe my proposal would encour-
age a more robust spirit of com-
promise. If the minority knows that at 
the end of the day, at the end of 8 days, 
51 votes will be enough to bring a bill 
to the floor or to end debate on an 
amendment or a nominee, it seems 
they would be more willing to come to 
the table and compromise. And for the 
majority, the reason to compromise is 
because for the majority party in the 
Senate—either one, Democratic or Re-
publican—one of the most valuable 
things is time, allocation of time. The 
majority always wants to save time. So 
rather than chew up 8 days on a nomi-
nee or an amendment, the majority 
would like to get it done in a day or so. 
The minority, knowing that at the end 
of 8 days, 51 votes can pass something, 
will say: Maybe we ought to com-
promise now and get what we can out 
of it without dragging it out 8 days. 
Right now, there is literally zero incen-
tive to compromise. 

I also strongly encourage colleagues 
to support the talking filibuster pro-
posal of Senator MERKLEY. They claim 
it is about silencing the minority. The 
fact is, the filibuster has nothing to do 
with debate and deliberation. It is used 
to prevent consideration. Rather than 
serve to ensure the representation of 
minority views and to foster delibera-
tion, the minority uses the filibuster to 
prevent debate and deliberation. The 
filibuster has been used to defeat bills 
and nominees without their receiving a 
discussion on the floor. So the world’s 
greatest deliberative body has now be-
come the world’s greatest nondelibera-
tive body. 

I think a ‘‘yes’’ vote today on a vote 
for reform, for change, and for a gov-
ernment that can effectively address 
our Nation’s challenges is a vote to 
move ahead. It is a vote for progress— 
or we can vote for continued gridlock, 
continued obstruction, and broken gov-
ernment. This body does not function 
the way it is supposed to. 

To be sure, the Founders put in place 
a system of checks and balances that 
makes it enormously difficult to enact 
legislation. It must pass both Houses of 
Congress. It has to go through commit-
tees first. It must pass both Houses of 
Congress, go to a conference com-
mittee, then it goes to the President. 
He can veto it. And then it can be chal-

lenged in court. All are very significant 
checks. 

I often hear opponents of reform 
claim that what I am proposing would 
turn the Senate into the House of Rep-
resentatives because at the end of 8 
days, 51 votes could move something. I 
ask my friends: When did the Senate 
become defined by Senate rule XXII, 
which is the filibuster rule? I thought 
the Senate was defined in the Constitu-
tion. Rule XXII, the filibuster rule, is 
not the essence of the Senate. Regard-
less, the Senate will continue to be to-
tally different from the House. We have 
two Senators from small States, two 
Senators from large States. We are 
elected every 6 years. We have sole ju-
risdiction over treaties, impeachments. 
And the Senate operates, as we know, 
in so many instances based on unani-
mous consent. That will continue. So 
the power of one single Senator re-
mains to object to any unanimous con-
sent request. Eliminating the filibuster 
will not change the basic nature of this 
body, nor the constitutional structure 
of the Senate. 

For most of the Senate’s history, 
there were very few filibusters—at 
most one or two a year. Can someone 
suggest that the Senate of Henry Clay 
or Daniel Webster, Lyndon Johnson, 
Everett Dirksen, that that Senate was 
the same as the House of Representa-
tives? Even in my short time here—26 
years—we used to have amendments on 
the floor that we would debate and 
vote, and if you got 51 votes, you won. 
We don’t do that anymore. Under the 
present structure of the Senate, under 
the present rule XXII, the way it is 
being used today, every measure that 
passes the Senate must have 60 votes. 
Whatever happened to the idea of ma-
jority rule? Now one has to have 60 
votes. 

I have heard some say that if we have 
to have 60 votes, this encourages com-
promise to get to the 60 votes. I am all 
for compromise. I have brought a lot of 
legislation to the floor in my time 
here, and some has been adopted 100 to 
nothing. Farm bills, appropriations 
bills, others that I have brought to the 
floor, both in the majority party and in 
the minority party as the ranking 
member on a committee—and we didn’t 
need 60 votes. If someone offered an 
amendment, they had the right to offer 
an amendment and get 51 or 52 or 53 
votes and win. I have never stood at 
that desk, either as a committee chair 
or as ranking member, and insisted 
that a bill we had on the floor had to 
have 60 votes in order to pass. But that 
is what has happened in the Senate 
now. 

Some say that promotes compromise. 
Anyone who has a bill or an amend-
ment wants to get the most votes pos-
sible, right? They want to get more 
votes. That is the nature of legislation. 
But sometimes there is a bill or an 
amendment that does not lend itself to 
easy compromise. It may be conten-
tious. We may have to take a hard 
vote. Maybe it only gets 51 votes. 
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Should that amendment go down to 
failure because it got 51 or 52 or 53 or 
54 or 55 or 58 or 59 votes? Go out and ex-
plain that to the American people. Go 
to the next townhall meeting and say: 
No matter what happens, you can’t 
pass anything with 51 votes. You have 
to have 60 votes to pass anything in the 
Senate. That gives the minority the 
right to veto anything. See how people 
react to that. When they understand it, 
they say: That is nuts. 

We all stand for election every 6 
years. If we only get 52 percent of the 
vote, maybe we shouldn’t be here be-
cause obviously there was no consensus 
among the people who voted for us that 
we should represent them if we didn’t 
get 60 percent of the vote. Is that what 
is coming, that we have to have 60 per-
cent of the vote to even serve in the 
Senate? I know I am taking it to its ex-
treme. I know no one is suggesting 
that. But boiled down to its essence, 
what we are saying is, without adopt-
ing reform of the filibuster, yes, we as 
a U.S. Senate believe a minority has 
the right to veto anything in this Sen-
ate. 

I would much rather be on the side 
that says the minority has a right to 
slow things down, the minority has the 
right to debate, the minority has the 
right to amend, and the minority has a 
right to win those amendments with 51 
votes. But a minority should not have 
the right to veto and stop legislation. 

That is what my proposal does: ade-
quate time for debate, adequate time 
for amendments, ensuring that the mi-
nority can offer an amendment, but, in 
the end, the majority would rule. It 
was never intended—never, never in-
tended—that a supermajority of 60 
votes would be needed to enact any 
piece of legislation, any amendment, or 
confirm a nominee. 

Indeed, the Framers of our Constitu-
tion were very clear about where a 
supermajority was required. There 
were only five to the original Constitu-
tion: ratification of a treaty, over-
riding a veto, votes of impeachment, 
passage of a constitutional amend-
ment, and expulsion of a Member. 

It may come as a shock to many peo-
ple, but the filibuster is not in the Con-
stitution of the United States. In fact, 
historically, the first Senate, when it 
met, included a rule that permitted the 
majority to end debate and bring a 
measure to a vote with a majority. It 
was called ‘‘invoking the previous 
question.’’ But they had the right to do 
that. It was done away with by Aaron 
Burr, then-Vice President of the United 
States. We know what happened to 
him. But that was done away with. 

So the Senate embarked upon a little 
over 100 years of having no rules. But, 
then again, the Senate did not do 
much. They really did not do much. 
However, in the 21st century, as a 
major superpower, with things hap-
pening with lightning speed around the 
world, we have to be able to react a lit-
tle bit more rapidly than how we re-
acted in the 19th century. 

Moreover, reform of filibuster rules 
stands squarely within a tradition of 
updating Senate rules as needed to fos-
ter an effective government that can 
respond to the challenges of the day. 
The Senate has adopted rules that for-
bid the filibuster in numerous cir-
cumstances, such as war powers and 
the budget. Think about that. For 
some reason, the Senate, at some point 
in time, said you cannot filibuster the 
budget. Imagine that. You can fili-
buster other things, but you cannot fil-
ibuster the budget. How about war 
powers? What could be more important 
than whether or not we go to war? It is 
a power granted to the Congress by the 
Constitution, but you cannot filibuster 
it. Think about that. 

So we have rules that forbid the fili-
buster. We have passed four significant 
reforms of the filibuster since 1917. 
Today, unfortunately, it has become 
abundantly clear that we cannot gov-
ern a 21st-century superpower when a 
minority of 41 Senators can dictate ac-
tion or inaction to a majority of the 
Senate and a majority of the American 
people—a majority of the American 
people. 

We had a bill here last year; it was 
called the DISCLOSE Act. The House 
passed it twice overwhelmingly. They 
sent it to the Senate. Now, what did 
the DISCLOSE Act say? All it did is 
say the Supreme Court decision in Citi-
zens United, that allowed corporate 
money to be funneled into campaigns 
to defeat or support an opponent and 
did not have to be accounted for, did 
not have to be made public. Many peo-
ple suspected there was foreign money 
coming in through various sources to 
influence campaigns in the United 
States because they did not have to re-
port it. So the bill came through that 
did not overturn the Supreme Court de-
cision. It just said: If you are going to 
do this, you have to disclose where you 
got the money. 

It passed the House. Polls showed it 
was supported by well over 80 percent 
of the people, a majority of Repub-
licans and Democrats around the coun-
try. It came to the Senate twice. It got 
59 votes. Why isn’t it law today? Be-
cause you need 60 votes—60 votes. Go 
back and explain that at your town 
meetings. Go back and tell them: We 
don’t have that today. We don’t have 
that sunshine law because we need 60 
votes, even though we got 59. 

This is not the kind of representative 
democracy the Founders envisioned. It 
is not the kind of representative de-
mocracy that our sons and daughters 
have fought and died for for over 200 
years. How many of our young men and 
women in uniform today—risking their 
lives in Afghanistan, Iraq, around the 
globe—how many of them know they 
are risking their lives for minority 
rule—for minority rule, not majority 
rule—minority rule? Very few, I sub-
mit. Very few. 

It is time to end the paralysis, the 
drift, and the decline in the Senate. 
Yes, let’s commit ourselves to debate 

and deliberation. There is nothing 
wrong with that, nothing wrong with 
extended debate. There is nothing 
wrong with having compromises. There 
comes a time when maybe a com-
promise is not in the cards. But should 
that mean we cannot vote on it, I say 
to my friends? Should that mean if we 
cannot get 60 votes, we do not even de-
serve to have 51 or 52 or 53 votes? Is 
that what we are saying? 

I have heard my friends on the other 
side—I think I heard; I do not know ex-
actly who it was today—say: Well, the 
60 votes promotes compromise. I am all 
for that. But what if we cannot get the 
compromise, I say? Then are we saying 
we cannot have a vote because we can-
not get 60 votes? That is, in essence, 
what they are saying. It is not the bed-
rock of democratic principle to deny 
the majority to rule, to finally have a 
vote. 

So there may be a lot of misinter-
pretations of the amendment I am of-
fering: Oh, it is going to make us like 
the House. Nonsense. It is going to 
take away minority rights. Nonsense. 
It is going to take away the right of 
the minority to slow things down. Non-
sense. 

What my amendment does is it says, 
finally, at some point in time, we are 
going to exercise our constitutional ob-
ligation. 

I will close on this: Every 6 years we 
have an election and we go down here 
and hold up our right hand and we 
swear an oath. We swear an oath to up-
hold and defend the Constitution of the 
United States against all enemies, for-
eign and domestic, and to bear true 
faith and allegiance to the same. 

I submit we are not living up to our 
oath of office in terms of bearing true 
faith and allegiance to the Constitu-
tion when, on the other hand, we enact 
rules that deny the majority the right 
to govern—when we deny the majority 
the right to govern. 

So I say every Senator has a lot of 
power here. The power of a Senator 
comes not from what we can do but 
from what we can stop. I have often 
said that is kind of the dirty little se-
cret of the Senate. 

Well, I think it is time for each of us 
to give up a little bit of our power, to 
give up a little bit of our power for the 
good of the country, to give up a little 
bit of our power of being able to stop 
something in order that the majority— 
whomever that majority may be—can 
carry out their agenda on behalf of the 
American people. 

I do not fear—I do not fear—the vot-
ers. I do not fear the ballot box. What 
I fear is this Senate will continue to be 
dysfunctional, it will not be able to 
act, we will continue to drift, we will 
not be able to respond to the exigencies 
of our time, the American people will 
get more and more frustrated and dis-
appointed in the workings of our gov-
ernment, and the end result will be a 
decline in America. 

Look, I am not Pollyannaish. I know 
none of these proposals will succeed. It 
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takes 67 votes, they say, to change the 
rules of the Senate. I believe that is in-
herently unconstitutional. Can one 
Congress bind another? Can one Con-
gress bind all future Congresses? Can 
one Senate bind all future Senates? 
Can one Senate in a moment of time 
say we need 90 votes to pass anything 
here because 90 Members happen to be 
of one party, so they enact a rule and 
they say we have to have 90 votes to 
change any rule, knowing it will prob-
ably never happen again? 

As Senator Byrd said one time—I 
know he is being quoted a lot around 
here today and when it comes to these 
debates—we should not be bound by the 
dead hand of the past—the dead hand of 
the past. 

I believe it is the inherent right of 
the Senate to change its rules by a ma-
jority vote at the beginning of any 
Congress. That is what it says in the 
Constitution. Each House shall make 
its rules. It does not say each House 
makes its rules and every succeeding 
House must abide by those rules. It 
does not say that. 

So I think we are left with a situa-
tion where the Senate—where the Sen-
ate—cannot live up to its constitu-
tional obligation. I think it is almost 
inherently impossible for the Senate to 
do so. Therefore, I think we must now 
have to look to the courts to provide 
some relief in this matter, just as the 
Supreme Court decided in Baker v. 
Carr that legislatures could not re-
apportion themselves. So, therefore, 
they found it unconstitutional. 

I, quite frankly, think a case can be 
made to the courts that the Senate 
rules, as they are now applied with the 
67-vote threshold, prevent me, a Sen-
ator from Iowa, prevent a Senator from 
Georgia, prevent a Senator from Or-
egon from fulfilling his or her constitu-
tional obligations to their constitu-
ents, to the people who elected them, 
to try to get legislation passed on a 
majority basis. 

So, like I said, I am not 
Pollyannaish. I know where the votes 
are today. I do not know—I know my 
proposal will not get many votes. It did 
not get many in 1995 either. And people 
say: Well, HARKIN, why are you doing 
this? Why do you do it when you know 
you do not get many votes? I do it be-
cause I believe in it. I believe with all 
my heart and all my soul that the Sen-
ate is not operating constitutionally 
right now. So I feel this fight must 
continue. 

As I said, I now come to that point in 
time where I believe that perhaps we 
must look to the courts for their deci-
sion on whether the Senate is capable 
of fulfilling its constitutional respon-
sibilities and obligations. 

So I hope we do not have to go there. 
I hope we could adopt some of these re-
forms, such as the Merkley amendment 
or my proposal. Quite frankly, at the 
essence of it is the proposal by the Sen-
ator from New Mexico. That is the 
heart of it. Can a majority of the Sen-
ate change its rules at the beginning of 

a Senate? I believe it is constitu-
tionally not only permissible, but I 
think we are obligated by the Constitu-
tion every 2 years to adopt the rules of 
the Senate by a majority vote and not 
by 67 votes. 

So I close my part of the debate by 
appealing to the conscience of our Sen-
ators to think about majority rule, 
think about the rights of the minority 
but think about the rights of the 
American people to have their voices 
heard here by a majority vote and not 
by a supermajority. I believe that is 
our constitutional obligation. 

Madam President, I yield the floor. 
The PRESIDING OFFICER (Ms. 

KLOBUCHAR). The Senator from Georgia 
is recognized. 

Mr. ISAKSON. Madam President, I 
rise briefly to address a few remarks 
made by the senior Senator from Iowa 
and to compliment my colleague from 
Tennessee. But first, regarding all of 
these talks about our Founding Fa-
thers and our Constitution, if our 
Founding Fathers had not intended for 
supermajorities to determine certain 
acts of this Congress, why would two- 
thirds of us have to vote to pass a con-
stitutional amendment and three- 
fourths of the States have to vote to 
ratify one? I think that showed the in-
tent. If our Founding Fathers had not 
intended for minority representation 
to exist, I wouldn’t have two Senators 
like California; everybody would have 
a proportionate number of Senators. 
Finally and most importantly, with re-
gard to the notion that we are the only 
democracy in the world to have a rule 
where majority rules, the fact is, that 
may be true. We are also the richest, 
safest, most prosperous democracy in 
the world, and that has a lot to do with 
the way we govern ourselves. So I 
wanted to make those three points. 

I wish to congratulate Senators 
WYDEN, MCCASKILL, and GRASSLEY on 
what I think is a very appropriate 
amendment to make sure we have total 
transparency in our process of holds in 
the Senate. I think that is right, and I 
think that is exactly what the Amer-
ican people would express. 

Lastly, I wish to thank the Senator 
from Tennessee and the Senator from 
New York. In the last few weeks, they 
have done a lot of good work—yeo-
man’s work, as a matter of fact—to 
make sure this Senate doesn’t rush to 
judgment and make a mistake that 
would not be in the interests of the in-
stitution or the American people. The 
Senate in the end is all about Senators 
putting their shoulders to the grind-
stone and making things work, and I 
think in this case the Senator from 
Tennessee has done exactly that, and I 
wish to compliment him on his work. 

Madam President, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from New Mexico. 
Mr. UDALL of New Mexico. Madam 

President, I wish to thank all of the 
Senators who have come down for this 
debate. These are just a couple of 
cleanup, housekeeping things I need to 
do. 

First of all, the charge was made 
that we are trying to make the Senate 
like the House. Rather than get in a 
long debate here, I ask unanimous con-
sent to have printed in the RECORD 
Federalist Paper No. 62 and a letter 
from a number of scholars who testi-
fied before the Rules Committee. 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

THE FEDERALIST PAPERS 
FEDERALIST NO. 62 

The Senate 
Alexander Hamilton or James Madison 

To the People of the State of New York: 
HAVING examined the constitution of the 

House of Representatives, and answered such 
of the objections against it as seemed to 
merit notice, I enter next on the examina-
tion of the Senate. 

The heads into which this member of the 
government may be considered are: 

I. The qualification of senators; 
II. The appointment of them by the State 

legislatures; 
III. The equality of representation in the 

Senate; 
IV. The number of senators, and the term 

for which they are to be elected; 
V. The powers vested in the Senate. 
I. The qualifications proposed for senators, 

as distinguished from those of representa-
tives, consist in a more advanced age and a 
longer period of citizenship. A senator must 
be thirty years of age at least; as a rep-
resentative must be twenty-five. And the 
former must have been a citizen nine years; 
as seven years are required for the latter. 
The propriety of these distinctions is ex-
plained by the nature of the senatorial trust, 
which, requiring greater extent of informa-
tion and stability of character, requires at 
the same time that the senator should have 
reached a period of life most likely to supply 
these advantages; and which, participating 
immediately in transactions with foreign na-
tions, ought to be exercised by none who are 
not thoroughly weaned from the preposses-
sions and habits incident to foreign birth and 
education. The term of nine years appears to 
be a prudent mediocrity between a total ex-
clusion of adopted citizens, whose merits and 
talents may claim a share in the public con-
fidence, and an indiscriminate and hasty ad-
mission of them, which might create a chan-
nel for foreign influence on the national 
councils. 

II. It is equally unnecessary to dilate on 
the appointment of senators by the State 
legislatures. Among the various modes which 
might have been devised for constituting 
this branch of the government, that which 
has been proposed by the convention is prob-
ably the most congenial with the public 
opinion. It is recommended by the double ad-
vantage of favoring a select appointment, 
and of giving to the State governments such 
an agency in the formation of the federal 
government as must secure the authority of 
the former, and may form a convenient link 
between the two systems. 

III. The equality of representation in the 
Senate is another point, which, being evi-
dently the result of compromise between the 
opposite pretensions of the large and the 
small States, does not call for much discus-
sion. If indeed it be right, that among a peo-
ple thoroughly incorporated into one nation, 
every district ought to have a PROPOR-
TIONAL share in the government, and that 
among independent and sovereign States, 
bound together by a simple league, the par-
ties, however unequal in size, ought to have 
an EQUAL share in the common councils, it 
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does not appear to be without some reason 
that in a compound republic, partaking both 
of the national and federal character, the 
government ought to be founded on a mix-
ture of the principles of proportional and 
equal representation. But it is superfluous to 
try, by the standard of theory, a part of the 
Constitution which is allowed on all hands to 
be the result, not of theory, but ‘‘of a spirit 
of amity, and that mutual deference and con-
cession which the peculiarity of our political 
situation rendered indispensable.’’ A com-
mon government, with powers equal to its 
objects, is called for by the voice, and still 
more loudly by the political situation, of 
America. A government founded on prin-
ciples more consonant to the wishes of the 
larger States, is not likely to be obtained 
from the smaller States. The only option, 
then, for the former, lies between the pro-
posed government and a government still 
more objectionable. Under this alternative, 
the advice of prudence must be to embrace 
the lesser evil; and, instead of indulging a 
fruitless anticipation of the possible mis-
chiefs which may ensue, to contemplate 
rather the advantageous consequences which 
may qualify the sacrifice. 

In this spirit it may be remarked, that the 
equal vote allowed to each State is at once a 
constitutional recognition of the portion of 
sovereignty remaining in the individual 
States, and an instrument for preserving 
that residuary sovereignty. So far the equal-
ity ought to be no less acceptable to the 
large than to the small States; since they 
are not less solicitous to guard, by every pos-
sible expedient, against an improper consoli-
dation of the States into one simple republic. 

Another advantage accruing from this in-
gredient in the constitution of the Senate is, 
the additional impediment it must prove 
against improper acts of legislation. No law 
or resolution can now be passed without the 
concurrence, first, of a majority of the peo-
ple, and then, of a majority of the States. It 
must be acknowledged that this complicated 
check on legislation may in some instances 
be injurious as well as beneficial; and that 
the peculiar defense which it involves in 
favor of the smaller States, would be more 
rational, if any interests common to them, 
and distinct from those of the other States, 
would otherwise be exposed to peculiar dan-
ger. But as the larger States will always be 
able, by their power over the supplies, to de-
feat unreasonable exertions of this preroga-
tive of the lesser States, and as the faculty 
and excess of law-making seem to be the dis-
eases to which our governments are most lia-
ble, it is not impossible that this part of the 
Constitution may be more convenient in 
practice than it appears to many in con-
templation. 

IV. The number of senators, and the dura-
tion of their appointment, come next to be 
considered. In order to form an accurate 
judgment on both of these points, it will be 
proper to inquire into the purposes which are 
to be answered by a senate; and in order to 
ascertain these, it will be necessary to re-
view the inconveniences which a republic 
must suffer from the want of such an institu-
tion. 

First. It is a misfortune incident to repub-
lican government, though in a less degree 
than to other governments, that those who 
administer it may forget their obligations to 
their constituents, and prove unfaithful to 
their important trust. In this point of view, 
a senate, as a second branch of the legisla-
tive assembly, distinct from, and dividing 
the power with, a first, must be in all cases 
a salutary check on the government. It dou-
bles the security to the people, by requiring 
the concurrence of two distinct bodies in 
schemes of usurpation or perfidy, where the 
ambition or corruption of one would other-

wise be sufficient. This is a precaution 
founded on such clear principles, and now so 
well understood in the United States, that it 
would be more than superfluous to enlarge 
on it. I will barely remark, that as the im-
probability of sinister combinations will be 
in proportion to the dissimilarity in the ge-
nius of the two bodies, it must be politic to 
distinguish them from each other by every 
circumstance which will consist with a due 
harmony in all proper measures, and with 
the genuine principles of republican govern-
ment. 

Secondly. The necessity of a senate is not 
less indicated by the propensity of all single 
and numerous assemblies to yield to the im-
pulse of sudden and violent passions, and to 
be seduced by factious leaders into intem-
perate and pernicious resolutions. Examples 
on this subject might be cited without num-
ber; and from proceedings within the United 
States, as well as from the history of other 
nations. But a position that will not be con-
tradicted, need not be proved. All that need 
be remarked is, that a body which is to cor-
rect this infirmity ought itself to be free 
from it, and consequently ought to be less 
numerous. It ought, moreover, to possess 
great firmness, and consequently ought to 
hold its authority by a tenure of consider-
able duration. 

Thirdly. Another defect to be supplied by a 
senate lies in a want of due acquaintance 
with the objects and principles of legislation. 
It is not possible that an assembly of men 
called for the most part from pursuits of a 
private nature, continued in appointment for 
a short time, and led by no permanent mo-
tive to devote the intervals of public occupa-
tion to a study of the laws, the affairs, and 
the comprehensive interests of their coun-
try, should, if left wholly to themselves, es-
cape a variety of important errors in the ex-
ercise of their legislative trust. It may be af-
firmed, on the best grounds, that no small 
share of the present embarrassments of 
America is to be charged on the blunders of 
our governments; and that these have pro-
ceeded from the heads rather than the hearts 
of most of the authors of them. What indeed 
are all the repealing, explaining, and amend-
ing laws, which fill and disgrace our volumi-
nous codes, but so many monuments of defi-
cient wisdom; so many impeachments exhib-
ited by each succeeding against each pre-
ceding session; so many admonitions to the 
people, of the value of those aids which may 
be expected from a well-constituted senate? 

A good government implies two things: 
first, fidelity to the object of government, 
which is the happiness of the people; sec-
ondly, a knowledge of the means by which 
that object can be best attained. Some gov-
ernments are deficient in both these quali-
ties; most governments are deficient in the 
first. I scruple not to assert, that in Amer-
ican governments too little attention has 
been paid to the last. The federal Constitu-
tion avoids this error; and what merits par-
ticular notice, it provides for the last in a 
mode which increases the security for the 
first. 

Fourthly. The mutability in the public 
councils arising from a rapid succession of 
new members, however qualified they may 
be, points out, in the strongest manner, the 
necessity of some stable institution in the 
government. Every new election in the 
States is found to change one half of the rep-
resentatives. From this change of men must 
proceed a change of opinions; and from a 
change of opinions, a change of measures. 
But a continual change even of good meas-
ures is inconsistent with every rule of pru-
dence and every prospect of success. The re-
mark is verified in private life, and becomes 
more just, as well as more important, in na-
tional transactions. 

To trace the mischievous effects of a muta-
ble government would fill a volume. I will 
hint a few only, each of which will be per-
ceived to be a source of innumerable others. 

In the first place, it forfeits the respect 
and confidence of other nations, and all the 
advantages connected with national char-
acter. An individual who is-observed to be in-
constant to his plans, or perhaps to carry on 
his affairs without any plan at all, is marked 
at once, by all prudent people, as a speedy 
victim to his own unsteadiness and folly. His 
more friendly neighbors may pity him, but 
all will decline to connect their fortunes 
with his; and not a few will seize the oppor-
tunity of making their fortunes out of his. 
One nation is to another what one individual 
is to another; with this melancholy distinc-
tion perhaps, that the former, with fewer of 
the benevolent emotions than the latter, are 
under fewer restraints also from taking 
undue advantage from the indiscretions of 
each other. Every nation, consequently, 
whose affairs betray a want of wisdom and 
stability, may calculate on every loss which 
can be sustained from the more systematic 
policy of their wiser neighbors. But the best 
instruction on this subject is unhappily con-
veyed to America by the example of her own 
situation. She finds that she is held in no re-
spect by her friends; that she is the derision 
of her enemies; and that she is a prey to 
every nation which has an interest in specu-
lating on her fluctuating councils and em-
barrassed affairs. 

The internal effects of a mutable policy 
are still more calamitous. It poisons the 
blessing of liberty itself. It will be of little 
avail to the people, that the laws are made 
by men of their own choice, if the laws be so 
voluminous that they cannot be read, or so 
incoherent that they cannot be understood; 
if they be repealed or revised before they are 
promulgated, or undergo such incessant 
changes that no man, who knows what the 
law is to-day, can guess what it will be to- 
morrow. Law is defined to be a rule of ac-
tion; but how can that be a rule, which is lit-
tle known, and less fixed? 

Another effect of public instability is the 
unreasonable advantage it gives to the saga-
cious, the enterprising, and the moneyed few 
over the industrious and uniformed mass of 
the people. Every new regulation concerning 
commerce or revenue, or in any way affect-
ing the value of the different species of prop-
erty, presents a new harvest to those who 
watch the change, and can trace its con-
sequences; a harvest, reared not by them-
selves, but by the toils and cares of the great 
body of their fellow-citizens. This is a state 
of things in which it may be said with some 
truth that laws are made for the FEW, not 
for the MANY. 

In another point of view, great injury re-
sults from an unstable government. The 
want of confidence in the public councils 
damps every useful undertaking, the success 
and profit of which may depend on a continu-
ance of existing arrangements. What prudent 
merchant will hazard his fortunes in any new 
branch of commerce when he knows not but 
that his plans may be rendered unlawful be-
fore they can be executed? What farmer or 
manufacturer will lay himself out for the en-
couragement given to any particular cultiva-
tion or establishment, when he can have no 
assurance that his preparatory labors and 
advances will not render him a victim to an 
inconstant government? In a word, no great 
improvement or laudable enterprise can go 
forward which requires the auspices of a 
steady system of national policy. 

But the most deplorable effect of all is that 
diminution of attachment and reverence 
which steals into the hearts of the people, 
towards a political system which betrays so 
many marks of infirmity, and disappoints so 
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many of their flattering hopes. No govern-
ment, any more than an individual, will long 
be respected without being truly respectable; 
nor be truly respectable, without possessing 
a certain portion of order and stability. 
PUBLIUS. 

DECEMBER 2, 2010. 
DEAR MEMBERS OF THE SENATE: As you 

know, the Senate has debated the merits of 
the filibuster and related procedural rules 
for over two centuries. Recently, several sen-
ators who are advocating changes to Senate 
Rule XXII have renewed this discussion. We 
write this letter today to clarify some of the 
common historical and constitutional 
misperceptions about the filibuster and Rule 
XXII that all too often surface during de-
bates about Senate rules. 

First, many argue that senators have a 
constitutional right to extended debate. 
However, there is no explicit constitutional 
right to filibuster. In fact, there is ample 
evidence that the framers preferred majority 
rather than supermajority voting rules. The 
framers knew full well the difficulties posed 
by supermajority rules, given their experi-
ences in the Confederation Congress under 
the Articles of Confederation (which re-
quired a supermajority vote to pass meas-
ures on the most important matters). A com-
mon result was stalemate; legislators fre-
quently found themselves unable to muster 
support from a supermajority of the states 
for essential matters of governing. In the 
Constitution, the framers specified that 
supermajority votes would be necessary in 
seven, extraordinary situations—which they 
specifically listed (including overriding a 
presidential veto, expelling a member of the 
Senate, and ratifying a treaty). These, of 
course, are all voting requirements for pass-
ing measures, rather than rules for bringing 
debate to a close. 

Second, although historical lore says that 
the filibuster was part of the original design 
of the Senate, there is no empirical basis for 
that view. There is no question that the 
framers intended the Senate to be a delibera-
tive body. But they sought to achieve that 
goal through structural features of the 
chamber intended to facilitate deliberation— 
such as the Senate’s smaller size, longer and 
staggered terms, and older members. There 
is no historical evidence that the framers an-
ticipated that the Senate would adopt rules 
allowing for a filibuster. In fact, the first 
House and the first Senate had nearly iden-
tical rulebooks, both of which included a mo-
tion to move the previous question. The 
House converted that rule into a simple ma-
jority cloture rule early in its history. The 
Senate did not. 

What happened to the Senate’s previous 
question motion? In 1805, as presiding officer 
of the Senate, Vice President Aaron Burr 
recommended a pruning of the Senate’s 
rules. He singled out the previous question 
motion as unnecessary (keeping in mind that 
the rule had not yet routinely been used in 
either chamber as a simple majority cloture 
motion). When senators met in 1806 to re- 
codify the rules, they deleted the previous 
question motion from the Senate rulebook. 
Senators did so not because they sought to 
create the opportunity to filibuster; they 
abandoned the motion as a matter of proce-
dural housekeeping. Deletion of the motion 
took away one of the possible avenues for 
cutting off debate by majority vote, but did 
not constitute a deliberate choice to allow 
obstruction. The first documented filibusters 
did not occur until the 1830s, and for the next 
century they were rare (but often effective) 
occurrences in a chamber in which majori-
ties generally reigned. 

Finally, the adoption of Rule XXII in 1917 
did not reflect a broad-based Senate pref-

erence for a supermajority cloture rule. At 
that time, a substantial portion of the ma-
jority party favored a simple majority rule. 
But many minority party members preferred 
a supermajority cloture rule, while others 
preferred no cloture rule at all. A bargain 
was struck: Opponents of reform promised 
not to block the rule change and proponents 
of reform promised not to push for a simple 
majority cloture rule. The two-thirds thresh-
old, in other words, was the product of bar-
gaining and compromise with the minority. 
As has been typical of the Senate’s past epi-
sodes of procedural change, pragmatic poli-
tics largely shaped reform of the Senate’s 
rules. 

We hope this historical perspective on the 
origins of the filibuster and Rule XXII will 
be helpful to you as matters of reform are 
raised and debated. Please do not hesitate to 
contact us if we can provide additional clari-
fication. 

Very truly yours, 
Sarah Binder, Senior Fellow, Governance 

Studies, The Brookings Institution; Pro-
fessor of Political Science, George Wash-
ington University. 

Gregory Koger, Associate Professor of Po-
litical Science, University of Miami. 

Thomas E. Mann, W. Averell Harriman 
Chair & Senior Fellow, Governance Studies, 
The Brookings Institution. 

Norman Ornstein, Resident Scholar, Amer-
ican Enterprise Institute for Public Policy 
Research. 

Eric Schickler, Jeffrey & Ashley 
McDermott Endowed Chair & Professor of 
Political Science, University of California, 
Berkeley. 

Barbara Sinclair, Marvin Hoffenberg Pro-
fessor of American Politics Emerita, Univer-
sity of California, Los Angeles. 

Steven S. Smith, Kate M. Gregg Distin-
guished Professor of Social Sciences & Pro-
fessor of Political Science, Washington Uni-
versity. 

Gregory J. Wawro, Deputy Chair & Asso-
ciate Professor of Political Science, Colum-
bia University. 

Mr. UDALL of New Mexico. Time and 
time again last year, during the Rules 
Committee hearings on rules reform, 
my Republican colleagues said that 
any attempt to change the filibuster 
would make the Senate no different 
than the House. They said reforming 
the filibuster would be contrary to our 
Founders’ intent to make the Senate a 
more deliberative body. 

This argument makes little sense to 
me. The filibuster was never part of the 
original Senate—the Founders made 
this body distinct from the House in 
many ways, but the filibuster is not 
one of them. 

A letter from seven prominent polit-
ical science scholars, six of whom testi-
fied in last year’s Rules Committee 
hearings, states the following: 

[T]here is no explicit constitutional right 
to filibuster. In fact, there is ample evidence 
that the framers preferred majority rather 
than supermajority voting rules. The fram-
ers knew full well the difficulties posed by 
supermajority rules, given their experiences 
in the Confederation Congress under the Ar-
ticles of Confederation (which required a 
supermajority vote to pass measures on the 
most important matters). A common result 
was stalemate; legislators frequently found 
themselves unable to muster support from a 
supermajority of the states for essential 
matters of governing. 

But we do not have to rely on today’s 
scholars to tell us that the Senate’s 

uniqueness is not premised on the fili-
buster and unlimited debate. Our 
Founders explained their vision for our 
Republic in the Federalist Papers, and 
Federalist No. 62 explained quite clear-
ly the ways the Senate is unique from 
the House of Representatives. 

In Federalist 62, Alexander Hamilton 
and James Madison wrote the fol-
lowing: 

The qualifications proposed for senators, 
as distinguished from those of representa-
tives, consist in a more advanced age and a 
longer period of citizenship. A senator must 
be thirty years of age at least; as a rep-
resentative must be twenty-five. And the 
former must have been a citizen nine years; 
as seven years are required for the latter. 

They go on to explain about how 
Representatives will be directly elected 
by the people, but Senators will be ap-
pointed by the State legislatures. This 
of course was changed in 1913 by the 
17th amendment, which established di-
rect election of Senators by popular 
vote. 

This, I would argue, is a far more 
drastic change to the Senate than any-
thing we could do with rules reform, 
yet even that change did not turn the 
Senate into the House. 

But perhaps the most important dis-
tinction between the bodies is whom 
we represent. 

Federalist 62 explains that the equal-
ity of representation in the Senate was 
the: 
result of compromise between the opposite 
pretensions of the large and the small 
States. . . . [T]hat among a people thor-
oughly incorporated into one nation, every 
district ought to have a proportional share 
in the government, and that among inde-
pendent and sovereign States, bound to-
gether by a simple league, the parties, how-
ever unequal in size, ought to have an equal 
share in the common councils . . . [and] the 
government ought to be founded on a mix-
ture of the principles of proportional and 
equal representation. 

It is this fact that makes the Senate 
very different than the House. As a 
Senator from New Mexico, I represent 
just over 2 million people. Senators 
FEINSTEIN and BOXER represent over 37 
million constituents in California. And 
Senators BARRASSO and ENZI, rep-
resenting Wyoming with a population 
of just over half a million, actually 
have fewer constituents than members 
of the House. 

Yet we all have the same vote in the 
Senate. This is what makes this body 
unique. Our founders did not intend to 
protect a minority party from being 
steamrolled by a majority party, but 
instead to protect small States from 
being run over by the large States. 

Federalist 62 goes on to discuss how 
the number of Senators, and the dura-
tion of their term, is another key dis-
tinction between the bodies. Unlike the 
House, who are always facing reelec-
tion less than 2 years away, two-thirds 
of the Senate is always free from the 
same worry. 

Coupled with the fact that senators 
were appointed by the State legisla-
tures, the Founders believed that the 
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Senate would be a check on the House 
against legislation that was passed too 
quickly and without sufficient consid-
eration. But they intended the struc-
ture of the Senate to make us a more 
deliberative body, not the rules that 
govern us. 

So whatever changes we might make 
to our standing rules, whether minor 
or significant, the Senate will always 
be distinct from the House of Rep-
resentatives. The cloture rule was only 
implemented in 1917—any changes we 
make to it today cannot destroy the 
uniquely deliberative nature of this 
body. 

So to speak more generally now, 
today we come to the floor as a body to 
debate changes to the rules that guide 
this institution. All of the proposals we 
consider today have merit, in my opin-
ion, and all deserve an up-or-down vote 
by this prestigious body. 

Each proposal is important, but as 
we consider them one-by-one, we must 
remind ourselves what brought us to 
this point in the first place. 

The reason we are here is simple: 
This Senate is broken. Because of par-
tisan rancor and our own incapaci-
tating rules, this body is failing to rep-
resent the best interests of the Amer-
ican people. 

The unprecedented abuse of the fili-
buster, of secret holds, and of other 
procedural tactics routinely prevents 
the Senate from getting its work done. 
It prevents us from doing the job the 
American people sent us here to do. 

In the Congress that just ended, be-
cause of rampant and growing obstruc-
tion, not a single appropriations bill 
was passed. There wasn’t a budget bill. 
Only one authorization bill was ap-
proved—and that was only at the very 
last minute. More than 400 bills on a 
variety of important issues were sent 
over from the House. Not a single one 
was acted upon. Key judicial nomina-
tions and executive appointments con-
tinue to languish. 

The American people are fed up with 
it. They are fed up with us. And I don’t 
blame them. We need to bring the 
workings of the Senate out of the shad-
ows and restore its accountability. 

That begins with addressing our own 
dysfunction. Specifically, the source of 
that dysfunction—the Senate rules. 

That is what I—along with my col-
leagues and friends Senator MERKLEY 
of Oregon and Senator HARKIN of 
Iowa—have been trying to do these 
past weeks. We have been trying to re-
store the uniquely deliberative nature 
of this body—while also allowing it to 
function more efficiently. 

On Tuesday, Senator HARKIN, Sen-
ator MERKLEY and I each were denied 
unanimous consent to bring up our res-
olutions for immediate debate in ac-
cordance with article 1, section 5 of the 
Constitution. 

Denying us the ability to debate the 
important constitutional issue of how 
this body adopts its rules was unprece-
dented. 

Ten times previous to this—from 1917 
to as recently as 1975—the Senate de-

bated reforms to the use of the fili-
buster, as well as the underlying con-
stitutional issue of adopting reforms 
by a simple majority at the beginning 
of a Congress. 

The results of these debates varied. 
But the point I make today is this: 
each and every time a rules change was 
proposed, this Senate never denied 
those Senators the right to debate 
their proposals through the constitu-
tional option. 

During many of these debates, the re-
form proposal was defeated, often by 
tabling it—but they had the debate. 

1975 was the last time we had a major 
reform to our filibuster rules. 

On three occasions that year, the 
Senate voted by a simple majority to 
table points of order against Senator 
Mondale and Senator Pearson’s reform 
proposal—a proposal that would have 
amended the cloture threshold from 
‘‘two-thirds to three-fifths present and 
voting.’’ 

It was these votes by a simple major-
ity of the Senate that forced the com-
promise reform that changed the Sen-
ate’s cloture threshold to the present 
rule ‘‘three-fifths duly chosen and 
sworn.’’ 

We are here today debating the sub-
stance of several different proposals, 
all of which share a goal of restoring 
debate, deliberation, and transparency 
to this great body. And this afternoon, 
we will have votes on these proposals. 

But, we will have those votes under 
thresholds that I strongly believe the 
Constitution does not require. To deny 
us the right to have that debate about 
the constitutional question was un-
precedented and, I believe, a mistake. 

But, however misguided I believe 
that decision to be, that decision has 
been made, and it is one we have to live 
with. 

Now we must seize the opportunity 
that remains, and that opportunity is 
the chance for the most substantive de-
bate of the Senate rules in 35 years. 

I believe this debate is fundamen-
tally important to the health of this 
institution. Reform is badly needed. We 
have a responsibility to the American 
people to come together and fix the 
Senate. 

Whether that is through the con-
stitutional option—as I believe we have 
the right and the responsibility—or 
through other means, I welcome the 
debate. 

As I said more than a year ago when 
I first proposed the constitutional op-
tion: It is time for reform. There are 
many great traditions in this body that 
should be kept and respected, but stub-
bornly clinging to ineffective and un-
productive procedures should not be 
one of them. 

Mr. President, I want to close by say-
ing this. 

Since the beginning of this process, 
my actions have been guided by the 
great respect I have for the institution 
of the U.S. Senate, my reverence for 
the many great men and women who 
have served here, and my sincere affec-
tion for my colleagues. 

That remains true today. I want to 
thank my colleagues for their consider-
ation of our proposals, for their will-
ingness to listen, and for their friend-
ship. 

And I want to make clear to all those 
who have supported this effort—our 
work is not complete: our cause en-
dures. History has made clear that sub-
stantial rules reform is—more often 
than not—the work of many Con-
gresses, not just one. 

The debate that began in this Con-
gress will serve as a foundation for re-
form moving forward. And I commit to 
doing all I can to ensure that the Sen-
ate is not a graveyard for good ideas— 
but instead remains a shining light of 
Democracy around the world. 

So now we come to the concluding 
point in the debate where I think it is 
very appropriate to thank staff. My 
two staff members who have worked 
the hardest—all my staff have worked 
very hard on this, but Matt Nelson and 
Tim Woodbury deserve individual rec-
ognition for their tireless work. I know 
that as a result of this, we put a lot of 
pressure on the Rules Committee. Jean 
Boudwich and her whole crew over 
there have done a great job and the 
Parliamentarian shop headed by Alan 
Frumin. We have also had great assist-
ance from them in terms of answering 
questions and working with them, so I 
applaud Alan and all of the Parliamen-
tarians. 

At several places in the RECORD, a 
variety of different items were men-
tioned. To clarify the RECORD, I ask 
unanimous consent to have printed, 
No. 1, a New York Times editorial from 
January 25; No. 2 includes quotes from 
constitutional scholars and conserv-
ative scholars on the constitutional op-
tion; and No. 3 is an op-ed from the 
Washington Post entitled ‘‘Fixing a 
Broken Set of Rules.’’ 

I also commend to my colleagues a 
Harvard Law and Policy Review article 
entitled ‘‘The Constitutional Option: 
Reforming the Rules of the Senate to 
Restore Accountability and Reduce 
Gridlock.’’ 

There being no objection, the mate-
rial was ordered to be printed in the 
RECORD, as follows: 

[From the New York Times, Jan. 25, 2011] 
MAKE THEM WORK FOR IT 

Senate Democrats now have a rare oppor-
tunity to reduce the abuse of the filibuster 
and increase the chances that the people’s 
work actually gets done. Instead, they are 
close to an agreement on a watered-down 
package of changes that will have only a 
modest effect on the chamber’s gridlock. 

Over the last four years, Republicans have 
more than doubled the number of filibusters 
from the previous period, requiring 60-vote 
supermajorities for virtually every measure 
to move forward. In most, a single senator 
has raised an objection, bringing progress to 
a halt. 

A group of Democratic senators—led by 
Tom Udall of New Mexico and Jeff Merkley 
of Oregon—came up with a reasonable pro-
posal to reduce this practice while pre-
serving the minority’s right to wage a fight. 
It would require 10 senators to start a fili-
buster and then speak continuously on the 
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floor to keep it going. If an issue is impor-
tant enough to block, then senators should 
be willing to work for it and explain them-
selves to the public. 

Democrats could have passed this rule 
change with a simple-majority vote. But 
Senate aides say several Democrats are 
afraid the new rules will put them at a dis-
advantage should their party fall to a minor-
ity. That misses a much more important 
point. The rules need to be changed not to 
cripple one party or the other but to improve 
the efficiency of the Senate no matter who is 
in power. There is no excuse for even routine 
budgets and spending bills to languish for 
lack of 60 votes. 

The agreement being negotiated by the 
leadership of both parties would at least 
make it harder to block presidential nomina-
tions with anonymous holds and would re-
duce the number of positions needing Senate 
confirmation—welcome changes. 

The two parties are also expected to reach 
a ‘‘handshake agreement’’ to cut back on 
filibusters and allow the minority party a 
greater chance to offer amendments to bills. 
But such agreements can easily fall apart in 
the chamber’s charged environment. 

Senator Harry Reid, the majority leader, 
said Tuesday that the matter would be set-
tled shortly. That means there is still a 
chance for the Senate to adopt real rules, al-
lowing majority votes to prevail in most cir-
cumstances and reserving delaying tactics 
for unusual cases. Without this reform, the 
Senate will remain dysfunctional. 
CONSERVATIVES SUPPORT THE CONSTITUTIONAL 

OPTION 
In 1957, when the Constitutional Option 

was attempted on the first day of Congress, 
Vice President Nixon issued the following 
opinion while presiding in the Senate: 

[W]hile the rules of the Senate have been 
continued from one Congress to another, the 
right of a current majority of the Senate at 
the beginning of a new Congress to adopt its 
own rules, stemming as it does from the Con-
stitution itself, cannot be restricted or lim-
ited by rules adopted by a majority of a pre-
vious Congress. Any provision of Senate 
rules adopted in a previous Congress which 
has the expressed or practical effect of deny-
ing the majority of the Senate in a new Con-
gress the right to adopt the rules under 
which it desires to proceed is, in the opinion 
of the Chair, unconstitutional. 

In 2005, Senator Orrin Hatch (R–UT) wrote: 
‘‘The compelling conclusion is that, before 

the Senate readopts Rule XXII by acquies-
cence, a simple majority can invoke cloture 
and adopt a rules change. This is the basis 
for Vice President Nixon’s advisory opinion 
in 1957; as he outlined, the Senate’s right to 
determine its procedural rules derives from 
the Constitution itself and, therefore, ‘can-
not be restricted or limited by rules adopted 
by a majority of the Senate in a previous 
Congress.’ . . . So it is clear that the Senate, 
at the beginning of a new Congress, can in-
voke cloture and amend its rules by simple 
majority.’’ 

In 2003, Senator John Cornyn (R–TX) 
wrote: 

‘‘Just as one Congress cannot enact a law 
that a subsequent Congress could not amend 
by majority vote, one Senate cannot enact a 
rule that a subsequent Senate could not 
amend by majority vote. Such power, after 
all, would violate the general common law 
principle that one parliament cannot bind 
another.’’ 

Senator Cornyn also held a hearing in 2003 
when he was Chairman of the Subcommittee 
on the Constitution, Civil Rights and Prop-
erty Rights of the Judiciary Committee (S. 
HRG. 108–227). Some of the nation’s leading 
conservative constitutional scholars testi-

fied or submitted testimony at that hearing, 
and all of it supports the principle that a 
previous Senate cannot enact a rule that 
prevents a majority in a future Senate from 
acting. Below is a sample of those quotes: 

Steven Calabresi, a professor of law at 
Northwestern University School of Law, 
former law clerk for Justice Antonin Scalia, 
and co-founder of the Federalist Society tes-
tified that: 

‘‘The Senate can always change its rules 
by majority vote. To the extent that Senate 
Rule XXII purports to require a two-thirds 
majority for rules changes, Rule XXII is un-
constitutional. It is an ancient principle of 
Anglo-American constitutional law that one 
legislature cannot bind a succeeding legisla-
ture. This principle goes back to the great 
William Blackstone, who said in his com-
mentary, ‘Acts of Parliament derogatory 
from the power of subsequent Parliaments 
bind not.’ ’’ 

Douglas Kmiec, then Dean of the Columbus 
School of Law at Catholic University, testi-
fied about the unconstitutional entrench-
ment of supermajority rules and stated: 

‘‘We currently have in play a process where 
carryover rules, rules that have not been 
adopted by the present Senate, are requiring 
a supermajority to, in effect, approve and 
confirm a judicial nominee. As you know, to 
close debate, it requires 60 votes; in order to 
amend the rules, it requires 67. These are 
carryover provisions that have not been 
adopted by this body and by virtue of that, 
they pose the most serious of constitutional 
questions because, as I quote, Senator, the 
Supreme Court has long held the following: 
‘Every legislature possess the same jurisdic-
tion and power as its predecessors. The lat-
ter must have the same power of repeal and 
modification which the former had of enact-
ment, neither more nor less.’ ’’ 

Dr. John Eastman, a professor of Constitu-
tional Law at Chapman University School of 
Law, said at the hearing that ‘‘the use of 
supermajority requirements to bar the 
change in the rules inherited from a prior 
session of Congress would itself be unconsti-
tutional.’’ 

Testimony submitted to the Committee for 
this hearing also supports this principle. 
Professor John C. McGinnis of Northwestern 
University and Professor Michael Rappaport 
of the University of San Diego School of Law 
stated in their written testimony that: 

‘‘[The Constitution does not permit en-
trenchment of the filibuster rule against 
change by a majority of the Senate. Al-
though the filibuster rule itself is a time- 
honored senatorial practice that is constitu-
tional, all entrenchment of the filibuster 
rule, or of any other legislative rule or law, 
that would prevent its repeal by more than a 
majority of a legislative chamber, is uncon-
stitutional. Therefore, an attempt to prevent 
a majority of the Senate from changing the 
filibuster rule, through a filibuster of that 
proposed change in the Senate rules, would 
be unconstitutional.’’ 

Finally, renowned constitutional law 
scholar Ronald Rotunda stated in written 
testimony: ‘‘The present Senate rules that 
create the filibuster also purport not to 
allow the Senate to change the filibuster by 
a simple majority. However, these rules 
should not bind the present Senate any more 
than a statute that says it cannot be re-
pealed until 60% or 67% of the Senate vote to 
repeal the Statute. . . . I do not see how an 
earlier Senate can bind a present Senate on 
this issue.’’ 

[From the Washington Post, Jan. 4, 2011] 
A SENATE NEW YEAR’S RESOLUTION: FIXING A 

BROKEN SET OF RULES 
(By Tom Udall) 

Many of us have made new year’s resolu-
tions, thinking back on the year that has re-

cently ended and pledging to strive for 
progress and self-improvement to overcome 
our shortcomings. 

Unfortunately, this sort of self-reflection 
is not a tradition familiar to the U.S. Sen-
ate. It is a tradition, however, that I and sev-
eral of my Senate colleagues hope to insti-
tute on Wednesday, when the 112th Congress 
convenes. 

On that day, my colleagues and I will in-
troduce common-sense proposals to fix the 
source of our dysfunction—our broken Sen-
ate rules. Reform will make the Senate a 
better legislative body by instituting the 
transparency and accountability the Amer-
ican people deserve. 

Over the past few years, open and honest 
debate has been replaced too often with se-
cret backroom deals and partisan gridlock. 
Up-or-down votes on important issues have 
been unreasonably delayed or blocked en-
tirely at the whim of a single senator. In the 
past two years alone, more than 400 House- 
passed bills went unnoticed by the Senate. 
Stalled judicial and executive nominations 
left more key government posts vacant 
longer than during any other period in our 
country’s history. We couldn’t even properly 
fund the government. 

We need to bring the workings of the Sen-
ate out of the shadows and restore account-
ability within the chamber. 

Under the Constitution, the Senate and the 
House each ‘‘may determine the rules of its 
proceedings.’’ On the first day of the new ses-
sion, the rules can be changed under a sim-
ple, rather than two-thirds, majority. It is 
past time for senators to reflect on our rules, 
how they incentivize obstructionism; how 
they inhibit, rather than promote, debate; 
and how they prevent bipartisan coopera-
tion. We then have an obligation to the 
American people to implement logical re-
forms to confront these challenges—reforms 
along the lines many of my colleagues have 
submitted over the past year. 

Ultimately, such changes will not reward 
one political party over another. Instead, re-
form will pull back the curtain on those who 
obstruct the Senate’s business for no reason 
other than to score political points. Rules re-
form is about restoring good-faith legis-
lating for the betterment of the country. We 
need to take the backroom deals out of the 
legislative process and rein in rampant ob-
struction from individuals; this means no 
more secret holds and endless delays by 
threat of filibuster. 

With reform, we will ensure that all sen-
ators have a full and fair opportunity to de-
bate legislation, offer amendments and 
evaluate nominees. We will respect the Sen-
ate’s unique history of unfettered debate and 
ensure that the minority’s voice is heard. 
But we also will prevent the chamber’s rules 
from being manipulated to allow a small mi-
nority to silently obstruct the will of the 
majority. 

The last Congress produced amazing 
achievements of which we can be extremely 
proud—health-care reform, Wall Street re-
form and repeal of ‘‘don’t ask, don’t tell’’ are 
just a few. But the Senate also failed in 
many of its key responsibilities, by, for ex-
ample, not passing a single appropriations 
bill, keeping critical government posts 
empty and leaving hundreds of House bills to 
die. It also failed by too often keeping the 
debate behind closed doors while the cham-
ber sat empty. 

I hope that this is the year we make the 
Senate accountable to the American people 
again. It’s no wonder constituents are fed up 
with the way business is done in Washington. 
The first, fundamental step toward changing 
that culture lies in exercising our constitu-
tional authority to reexamine the stagnant 
rules that have allowed dysfunction to 

VerDate Mar 15 2010 01:49 Aug 19, 2011 Jkt 099060 PO 00000 Frm 00025 Fmt 0637 Sfmt 0634 E:\RECORD11\RECFILES\S27JA1.REC S27JA1bj
ne

al
 o

n 
D

S
K

2T
W

X
8P

1P
R

O
D

 w
ith

 C
O

N
G

-R
E

C
-O

N
LI

N
E



CONGRESSIONAL RECORD — SENATES320 January 27, 2011 
thrive. I urge my colleagues to recognize the 
obstruction that has prevented us from doing 
our jobs and join me in reforming Senate 
rules for the good of our country. 

Mr. UDALL of New Mexico. Finally, 
once again, I wish to thank our leaders. 
LAMAR ALEXANDER and CHUCK SCHU-
MER, both working on the Rules Com-
mittee, have done a remarkable job in 
terms of negotiating. Leader REID and 
Leader MCCONNELL have made a deci-
sion which was announced earlier 
today, and that decision was to change 
some of the rules, to let us vote on 
some changes to the rules. And also, I 
think one of the most significant 
things—and I know Senator ALEX-
ANDER has mentioned this—is to try to 
change behavior. More than anything, I 
think that could be very significant. 
They talked and decided they would 
like to do this differently. We would 
like to get back to the Senate func-
tioning where we bring things up, we 
debate them, we allow robust debate, 
we allow the amendment process to 
work forward. I know Senator ALEX-
ANDER addressed this at one point in 
his Heritage speech, saying the Senate 
is a shadow of itself. We want to get 
back to that Senate with the robust de-
bate and amendment process, and I 
think both sides have tried to pull that 
together. 

So I very much hope this is a new day 
in the Senate. 

Mr. LEVIN. Madam President, I 
wanted to take a moment to commend 
and thank several of my colleagues for 
their work to end the abuses of the 
Senate rules. Senators SCHUMER, HAR-
KIN, MERKLEY, UDALL of New Mexico, 
UDALL of Colorado, and many others 
dedicated time and effort to this cause. 
Without their effort, the Senate would 
not be voting on these resolutions 
today. I want to briefly outline my 
views on the five measures we will vote 
on shortly. 

While I believe there are superior 
ways to end the use of the secret hold, 
I intend to support the Wyden- 
McCaskill-Grassley resolution. 

I oppose the use of the secret hold, 
which is a notice by an anonymous 
Senator of his or her intention to ob-
ject to proceeding to a measure or mat-
ter. Under current Senate practice, a 
Senator can place a hold on a measure 
or matter by notifying the Senate lead-
ership of his or her intention to object. 
Such a notice does not prevent Senate 
leadership from moving to a particular 
measure or matter. The problem is 
that the threat of a filibuster of the 
motion to proceed is allowed. It should 
not be. But if Senators threaten to fili-
buster, that should be made public so 
they should have to openly defend their 
threat. 

Nowhere in the Standing Rules of the 
Senate is there any mention of a hold. 
The hold, secret or otherwise, ends 
when the leader moves to proceed. I be-
lieve the most effective way to end se-
cret holds would be to amend the rules 
to simply say: ‘‘No Senator may object 
on behalf of another Senator without 

disclosing the name of that Senator.’’ 
But the Wyden proposal is useful none-
theless. 

The resolution by the Senator of Col-
orado, Mr. UDALL, would establish a 
non-debatable motion to waive the 
reading aloud of an amendment if that 
amendment has been filed at least 72 
hours before the motion and is printed 
in the RECORD. I support the resolution 
which is designed to end an abuse of 
the rules where Senators force or 
threaten to force the reading aloud of 
amendments, not to advance their posi-
tion, but only to delay and prevent de-
bate. 

The Harkin resolution would permit 
a decreasing majority of Senators to 
invoke cloture. I believe the Harkin 
resolution goes too far in weakening 
the fundamental minority rights. The 
Harkin resolution would allow limited 
germane amendments during 
postcloture consideration of a measure, 
but in my opinion the germane stand-
ard is too technical and restrictive. 
The Harkin resolution would deny the 
minority the right to offer relevant 
amendments and therefore I will vote 
against it. 

The substitute amendment to S. Res. 
10 offered by Senator TOM UDALL, Sen-
ator HARKIN, Senator MERKLEY and 
others makes important improvements 
to a measure designed to end abuses of 
the rules that have prevented the Sen-
ate from doing its work in recent Con-
gresses. I support most of the provi-
sions in this resolution. I support end-
ing filibusters on motions to proceed; I 
support limiting postcloture consider-
ation of nominations; and, I support 
the elimination of secret holds in the 
manner prescribed in this resolution. 

Those meritorious provisions would 
go a long way towards ending current 
abuses of the Senate rules. Those im-
provements to Senate procedure offset 
my concern with the extended debate 
provision. I will address this point in 
more detail when discussing the Sen-
ator from Oregon’s provision. 

In spite of my concerns with the ex-
tended debate provision, I believe this 
resolution would end many of the com-
mon abuses of the rules and deserves 
support. 

Senator MERKLEY has put together a 
thoughtful proposal to address the 
abuses of the rules in recent Congresses 
where a few Senators with too little ef-
fort have prevented the Senate from 
doing its work. However, it does not 
protect the minority adequately. Under 
the provisions of his resolution, a sim-
ple majority could offer a bill, fill the 
amendment tree, and file cloture on 
the bill. If there are more than 50 but 
fewer than 60 votes to invoke cloture— 
that is, if cloture is not invoked—once 
the minority is eventually exhausted, 
the Senate would proceed to a simple 
majority vote on the bill without the 
minority having the opportunity to 
offer amendments. Because the 
Merkley resolution does not protect 
the right to offer amendments, under 
the rules of the Senate the minority 

could be precluded from offering 
amendments. I am concerned that the 
Merkley resolution, which is designed 
to end abuses of the minority, could 
thereby become a tool of abuse by the 
majority. 

Under the current practices and pro-
cedures of the Senate, I believe there is 
too much protection for the minority. 
However, before the rules are changed 
for ending debate, sufficient protec-
tions in the rules must be provided to 
the minority to offer relevant amend-
ments. I do not believe this resolution 
provides those protections and I, there-
fore, will vote against it. 

Madam President, I yield the floor. 
The PRESIDING OFFICER. The Sen-

ator from Tennessee. 
Mr. ALEXANDER. Madam President, 

I have already congratulated Senator 
UDALL, Senator WYDEN, Senator 
MERKLEY, and Senator HARKIN for 
stimulating a good, full discussion 
about two objectives. No. 1 is, how do 
we make the Senate the best possible 
place to deal with serious issues that 
come before our country, because we 
have plenty of them right now, start-
ing with our national debt and the high 
unemployment rates. They have done a 
good job on that. They have led us 
today to adopt what I believe are two 
important steps, one having to do with 
secret holds and another having to do 
with taking time away, that might 
otherwise be better used, by having the 
clerk read an amendment. 

This debate has also produced a cou-
ple of other things. One is to create 
broader support than we have had over 
a number of years on dealing with the 
persistent problem of the difficulty a 
President has in staffing the govern-
ment. Senator REID and Senator 
MCCONNELL, when they were whips, 
tried to deal with this issue. We had 
three bipartisan breakfasts on this, 
working with the White House, 2 years 
ago. Senator LIEBERMAN and Senator 
COLLINS, who are the committee 
chairs, have tried to deal with this 
issue. And we have all failed so far. 

But Senator SCHUMER and I will be 
introducing a bill which we will be dis-
cussing with committee chairmen and 
ranking members especially, and it 
will have the support of the leaders, 
Senators MCCONNELL and REID. It will 
have the active involvement of Senator 
LIEBERMAN and Senator COLLINS. What 
we hope to do is two things. One is to 
reduce the number on Senate con-
firmed positions—Senator HARKIN 
spoke about this a little earlier. He has 
been a ranking member and a chair-
man. He basically said that we don’t 
need to spend our time here having 
Senate confirmation of hundreds of 
part-time boards and commission 
members or the public relations offi-
cial for some department. We should 
focus our attention on issues that af-
fect the American people such as jobs, 
debt and terror. 

The second thing we should do is to 
end this practice of making it so that 
the citizens who are invited by the 
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President of the United States to serve 
in our government are innocent until 
nominated. We drag them through a 
maze of conflicting forms, many of 
them created by the executive branch 
and many of them created by the Sen-
ate. These nominees fill out forms that 
trap them and trick them and embar-
rass them. It is surprising that any-
body will accept the opportunity to 
serve. I remember majority leader 
Howard Baker was nominated by Presi-
dent Bush to go to Japan as Ambas-
sador. Everybody in the Senate knew 
him very well. He was voted ‘‘Most Ad-
mired Senator’’ by Senators on both 
sides of the aisle in the 1980s. It cost 
him $250,000 to fill out the forms so 
that he could be the Ambassador to 
Japan. I could give many examples of 
similar difficulties. 

Washington, DC, has become the only 
place where you hire a lawyer, an ac-
countant, and an ethics officer before 
you find your house and put your kid 
in school if you come to work here. We 
need good people in the government. 
We need to be able to attract them 
here. We should fix the current system. 
I greatly appreciate the work Senators 
SCHUMER, REID, MCCONNELL, 
LIEBERMAN, COLLINS and others have 
done. I hope our colleagues will join us 
in bringing this forward in an expe-
dited way. 

I ask unanimous consent to include 
at the end of my remarks, remarks I 
made on March 9, 2009, on the Senate 
floor entitled ‘‘Innocent Until Nomi-
nated.’’ 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 1.) 
Mr. ALEXANDER. Madam President, 

only two other things. 
I wish to congratulate Senator 

MCCONNELL and Senator REID for lead-
ing us in this way. Changing rules is an 
important step forward. I do not in any 
way want to diminish what I believe we 
are about to do, but we need a change 
in behavior more than we need a 
change in rules. This debate has caused 
us to talk across party lines about 
what we want, and I think what we 
want is what Senator UDALL said as a 
whole. We would like most bills to 
come through committee and then 
come to the floor. We want to have a 
chance for most Senators to be able to 
offer most of their amendments and 
then to get votes. That is what we 
should try to do most of the time. 
Sometimes the Republicans will want 
to repeal the health care law, and the 
Democrats will use all of their re-
sources to defeat our efforts. Some-
times the Democrats in the House will 
send over a bill to repeal the secret bal-
lot in union elections, and Republicans 
will try to defeat that. We will use all 
of our resources in those instances. But 
that won’t be most of the time. Most of 
the time, we will be able to do our jobs 
better to represent the people who sent 
us here. 

I hope those who have provoked this 
discussion feel a sense of satisfaction 

about what they have done, even 
though I know that in every case they 
didn’t get exactly what they want. 

Finally, I ask unanimous consent 
that a long response to Senator HAR-
KIN’s excellent comments on his 
amendment which he has been fighting 
for for 16 years, be printed in the 
RECORD at the conclusion of my re-
marks. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

(See exhibit 2.) 
Mr. ALEXANDER. Senator HARKIN is 

very straightforward about his dif-
ference of opinion. He believes we 
ought to bring every debate eventually 
to 51 votes. So I would respectfully 
term his amendment as sort of a ‘‘hang 
me now or hang me later.’’ We know 
that eventually it is not 60 votes we are 
going to require, it is 51, and he says 
that is the way it ought to be. I dis-
agree. So do many others. 

I will just cite two distinguished Sen-
ators who spoke on the floor of the 
Senate about 5 years ago when a num-
ber of Republicans got it in their minds 
that they would like to change the fili-
buster rule as it affects judges. This is 
what Senator HARRY REID said then: 

The filibuster is far from a procedural gim-
mick. It is part of the fabric of this institu-
tion that we call the Senate. For 200 years 
we’ve had the right to extend the debate. It’s 
not a procedural gimmick. Some in this 
Chamber want to throw out 214 years of Sen-
ate history in the quest for absolute power. 
They want to do away with Mr. Smith as de-
picted in that great movie being able to 
come to Washington. They want to do away 
with the filibuster. They think they are 
wiser than our Founding Fathers. I doubt 
that’s true. 

The then-Senator from Illinois, 
Barack Obama, referring then to the 
Republican majority: 

Then if the majority chooses to end the fil-
ibuster, if they choose to change the rules 
and put an end to Democratic debate, then 
the fighting and the bitterness and the grid-
lock will only get worse. 

I would suggest that, as a result of 
this discussion, we preserve the Senate 
as an institution, a forum for delibera-
tion where minority rights are pro-
tected. 

But we have also taken some impor-
tant steps forward—or are about to— 
with rules changes to make them func-
tion better. We have reached a con-
sensus among ourselves—informally, 
anyway—that is represented by the 
colloquy that will be placed in the 
RECORD by Senator REID and Senator 
MCCONNELL. They said what we want is 
an opportunity to represent the Amer-
ican people the way they sent us here 
to do it, which is to take legislation, 
bring it through committee, bring it to 
the floor, and for us to have a chance 
to amend, debate, and vote. That would 
be most of the time. Some of the time 
we will exercise our minority and ma-
jority rights to defeat a bill, because 
that is also what we are sent here to 
do. 

I thank the Senators for this spirited 
debate. As far as I know, there are no 
more speakers on the Republican side. 

EXHIBIT 1 
FLOOR REMARKS OF U.S. SENATOR LAMAR AL-

EXANDER (R–TN), ‘‘INNOCENT UNTIL NOMI-
NATED’’ 

(March 9, 2009) 
Mr. President, in the midst of much talk 

about bipartisanship and not much to show 
for it, I have a nomination for an issue upon 
which we can work together, and that is this: 
review the maze of conflicting forms, FBI in-
vestigations, IRS audits, ethics require-
ments, and financial disclosures to make it 
possible for President Obama and future 
Presidents to put together promptly a team 
to help them solve big problems. 

This is an urgent problem today because 
during the worst banking crisis since the 
Great Depression, the man in charge of fix-
ing the crisis, Treasury Secretary Timothy 
Geithner, apparently is sitting in his office 
without much help, at least from any Obama 
Presidential appointees. 

According to news accounts, among the 
key vacant positions at the Treasury Depart-
ment are the Assistant Secretary for Tax 
Policy; the Deputy Assistant Secretary for 
Tax Policy; the Deputy Assistant Secretary 
for Tax Analysis; the Deputy Assistant Sec-
retary for Tax, Trade, and Tariff Policy; and 
the Deputy Assistant Secretary for Inter-
national Tax Affairs. The first choice for 
Deputy Secretary of the Treasury appears to 
have withdrawn her name from consider-
ation. 

Four months after the President’s election, 
according to TheBigMoney.com, the list of 
vacancies on the Treasury Department Web 
site shows that ‘‘Main Treasury Building is a 
lonely place, conjuring up visions of 
Geithner signing dollar bills one by one . . ., 
watering the plants, and answering the 
phones when he’s not crafting a bank rescue 
plan.’’ 

Of course, there are the career employees 
available and at least one holdover Assistant 
Secretary and various czars in the White 
House—but even one of the czars has ex-
pressed concern about the slow pace of filling 
Treasury Department jobs at a critical time. 

Part of the problem may be attributed to 
the Treasury Secretary’s boss, our impres-
sive new President, who is nevertheless sub-
ject to the criticism that he is living over 
the store but not minding it. 

Presidents have many problems to solve, 
but no one ever suggested that the wisest 
course is to try to solve them all at once. 
There is a tradition that Washington, DC, 
can only do one thing well at a time. And 
Presidents are supposed to exclude from the 
White House the merely important issues so 
they may deal with the truly Presidential 
problems, which surely must not include 
being distracted by debates with radio talk 
show hosts. 

President Eisenhower, who knew some-
thing about leading complex organizations, 
said in 1952: ‘‘I will go to Korea.’’ The coun-
try relaxed and elected him, confident that 
the general would end the Korean war. 

We need for President Obama to say in Ei-
senhower fashion ‘‘I will fix the banks’’—and 
then stay home long enough to do it. Then 
the country might relax a little and gain 
some confidence that this might actually 
happen, which is the first step and perhaps 
the main step in economic recovery. 

But the President needs a team at Treas-
ury to help persuade the American people 
that he can and will get the job done. 

The President has brought on himself some 
of the difficulty of putting together a team. 
In addition to having too many balls in the 
air at once, in my opinion, his standards for 
hiring sometimes seem to have the effect of 
disqualifying people who know something 
about the problem from being hired to solve 
the problem. 
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But another part of the President’s dif-

ficulty in filling jobs—one that has afflicted 
every President since Watergate—is the 
maze of investigations and forms that pro-
spective senior officials must complete and 
the risk they run that they will be trapped 
and humiliated and disqualified by an unin-
tentional and relatively harmless mistake. 

I voted against the nomination of Sec-
retary Geithner because I thought it was a 
bad example for the man in charge of col-
lecting the taxes not to have paid them. And 
I thought his excuse for not paying was not 
plausible. But that does not mean that we 
should disqualify every Presidential nominee 
for minor tax discrepancies that result from 
the complexity of our Byzantine Tax Code, a 
Tax Code which has reached 3.7 million 
words, according to a January report by the 
National Taxpayer Advocate, and which is 
badly in need of reform. 

I suspect very few Americans with complex 
tax returns can go through a multiple-year 
audit without finding something with which 
the IRS might disagree. 

Take the case of former Dallas mayor Ron 
Kirk, President Obama’s nominee to be U.S. 
Trade Representative, who headlines report 
paid back taxes primarily because he failed 
to list as income—and then take a charitable 
deduction on—speaking fees that he gave 
away to charity. Common sense suggests, 
and his tax preparer thought, what Mr. Kirk 
did was appropriate. After all, he did not 
keep the money. The IRS apparently has a 
more convoluted rule for dealing with such 
things. In any event, the matter is so trivial 
as to be irrelevant to his suitability to be 
the trade nominee. 

Tax audits are only the beginning. There is 
the FBI full field investigation during which 
friends of the nominee are asked such ques-
tions as: Does he live be and his means? 

When I was nominated for Education Sec-
retary a few years ago, one of my friends re-
plied to the FBI agent: Don’t we all? 

There are Federal financial disclosures. 
Then there is the White House questionnaire, 
and, of course, the questions from the con-
firming Senate committee. The definition of 
what constitutes ‘‘income’’ on some forms is 
different than the definition of ‘‘income’’ on 
others. It is easy to make a mistake. 

This is not as bad as it could be. We have 
a Democratic President and a Democratic 
Congress with big majorities in both Cham-
bers. So the nominees have gone through 
fairly quickly. But when the Congress is of a 
different party than the President, the con-
gressional questionnaires expand and some-
times delay the nomination for more weeks. 

Washington, DC, has become the only place 
where you hire a lawyer, an accountant, and 
an ethics officer before you find a house and 
put your kid in school. 

The motto around here has become: ‘‘Inno-
cent until nominated.’’ 

Every legal counsel to every President 
since Nixon would, I suspect, agree that in 
the name of effective government, this proc-
ess needs to be changed. Most have tried to 
change it, but in Washington style, new reg-
ulations pile up on top of old ones, creating 
a more bewildering maze. So I have this sug-
gestion—and one of the Senators to whom I 
want to make the suggestion is here today, 
the Senator from Connecticut. I suggest Sen-
ator Lieberman and Senator Collins, who are 
the chairman and ranking member of the 
committee with jurisdiction over this mess 
and who have a tradition of working well to-
gether, should set as a goal to clean it up by 
the end of the year. Invite all the former 
White House counsels of both parties to give 
their opinions. Consolidate and simplify the 
forms so we learn only what we need to 
know. 

To help with this, I suggest that Senators 
Lieberman and Collins form one of those 

‘‘gangs’’ that we occasionally form in the 
Senate, maybe a dozen or more Senators 
equally divided among both parties—some 
from the Homeland Security and Govern-
mental Affairs Committee and some not—in 
order to limit the possibility that everyone 
will run away from the final recommenda-
tions because they fear someone might think 
Senators are not interested in ethical and 
good government. 

Good government right now means fixing 
the banks and having the best possible team 
to do it. 

As a Washington Post editorial writer said 
yesterday of the President: 

As he convened his ‘‘health care summit’’ 
at the White House . . . the stock market 
was hitting another 12-year low, General Mo-
tors was again teetering on the brink of in-
solvency and the country was still waiting to 
hear the details of the Treasury’s proposal to 
bail out banks. Maybe we can make this 
grand bargain with our new President: If you 
will keep your eye on the ball—in this case, 
fixing the banks so the economy will get 
moving again—we will work in a bipartisan 
way to make it easier for you and for future 
Presidents to promptly assemble a team and 
govern us properly. 

I thank the Chair. I yield the floor. 

EXHIBIT 2 
THE FILIBUSTER: ‘‘DEMOCRACY’S FINEST SHOW 

. . . THE RIGHT TO TALK YOUR HEAD OFF’’ 
ADDRESS BY SENATOR LAMAR ALEXANDER, 

HERITAGE FOUNDATION 
(January 4, 2011) 

Voters who turned out in November are 
going to be pretty disappointed when they 
learn the first thing some Democrats want 
to do is cut off the right of the people they 
elected to make their voices heard on the 
floor of the U.S. Senate. 

In the November elections, voters showed 
that they remember the passage of the 
health care law on Christmas Eve, 2009: mid-
night sessions, voting in the midst of a snow 
storm, back room deals, little time to read, 
amend or debate the bill, passage by a 
straight party line vote. 

It was how it was done as much as what 
was done that angered the American people. 
Minority voices were silenced. Those who 
didn’t like it were told, ‘‘You can read it 
after you pass it.’’ The majority’s attitude 
was, ‘‘We won the election. We’ll write the 
bill. We don’t need your votes.’’ 

And of course the result was a law that a 
majority of voters consider to be an historic 
mistake and the beginning of an immediate 
effort to repeal and replace it. 

Voters remembered all this in November, 
but only 6 weeks later Democratic senators 
seemed to have forgotten it. I say this be-
cause on December 18, every returning 
Democratic senator sent Senator Reid a let-
ter asking him to ‘‘take steps to bring [Re-
publican] abuses of our rules to an end.’’ 

When the United States Senate convenes 
tomorrow, some have threatened to try to 
change the rules so it would be easier to do 
with every piece of legislation what they did 
with the health care bill: ram it through on 
a partisan vote, with little debate, amend-
ment, or committee consideration, and with-
out listening to minority voices. 

The brazenness of this proposed action is 
that Democrats are proposing to use the 
very tactics that in the past almost every 
Democratic leader has denounced, including 
President Obama and Vice President Biden, 
who has said that it is ‘‘a naked power grab’’ 
and destructive of the Senate as a protector 
of minority rights. 

The Democratic proposal would allow the 
Senate to change its rules with only 51 votes, 
ending the historical practice of allowing 

any senator at any time to offer any amend-
ment until sixty senators decide it is time to 
end debate. 

As Investor’s Business Daily wrote, ‘‘The 
Senate Majority Leader has a plan to deal 
with Republican electoral success. When you 
lose the game, you simply change the rules. 
When you only have 53 votes, you lower the 
bar to 51.’’ This is called election nullifica-
tion. 

Now there is no doubt the Senate has been 
reduced to a shadow of itself as the world’s 
greatest deliberative body, a place which, as 
Sen. Arlen Specter said in his farewell ad-
dress, has been distinctive because of ‘‘the 
ability of any Senator to offer virtually any 
amendment at any time.’’ 

But the demise of the Senate is not be-
cause Republicans seek to filibuster. The 
real obstructionists have been the Demo-
cratic majority which, for an unprecedented 
number of times, used their majority advan-
tage to limit debate, not to allow amend-
ments and to bypass the normal committee 
consideration of legislation. 

To be specific, according to the Congres-
sional Research Service: 

1. the majority leader has used his power 
to cut off all amendments and debate 44 
times—more than the last six majority lead-
ers combined; 

2. the majority leader has moved to shut 
down debate the same day measures are con-
sidered (same-day cloture) nearly three 
times more, on average, than the last six 
majority leaders; 

3. the majority leader has set the record 
for bypassing the committee process—bring-
ing a measure directly to the floor 43 times 
during the 110th and 111th Congresses. 

Let’s be clear what we mean when we say 
the word ‘‘filibuster.’’ Let’s say the majority 
leader brings up the health care bill. I go 
down to the floor to offer an amendment and 
speak on it. The majority leader says ‘‘no’’ 
and cuts off my amendment. I object. He 
calls what I tried to do a filibuster. I call 
what he did cutting off my right to speak 
and amend which is what I was elected to do. 
So the problem is not a record number of fili-
busters; the problem is a record number of 
attempts to cut off amendments and debate 
so that minority voices across America can-
not be heard on the floor of the Senate. 

So the real ‘‘party of no’’ is the majority 
party that has been saying ‘‘no’’ to debate, 
and ‘‘no’’ to voting on amendments that mi-
nority members believe improve legislation 
and express the voices of the people they rep-
resent. In fact, the reason the majority lead-
er can claim there have been so many fili-
busters is because he actually is counting as 
filibusters the number of times he filed clo-
ture—or moved to cut off debate. 

Instead of this power grab, as the new Con-
gress begins, the goal should be to restore 
the Senate to its historic role where the 
voices of the people can be heard, rather 
than silenced, where their ideas can be of-
fered as amendments, rather than sup-
pressed, and where those amendments can be 
debated and voted upon rather than cut off. 

To accomplish this, the Senate needs to 
change its behavior, not to change its rules. 
The majority and minority leaders have been 
in discussion on steps that might help ac-
complish this. I would like to discuss this 
afternoon why it is essential to our country 
that cooler heads prevail tomorrow when the 
Senate convenes. 

One good example Democrats might follow 
is the one established by Republicans who 
gained control of both the Senate and House 
of Representatives in 1995. On the first day of 
the new Republican majority, Sen. Harkin 
proposed a rule change diluting the fili-
buster. Every single Republican senator 
voted against the change even though sup-
porting it clearly would have provided at 
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least a temporary advantage to the Repub-
lican agenda. 

Here is why Republicans who were in the 
majority then, and Democrats who are in the 
majority today, should reject a similar rules 
change: 

First, the proposal diminishes the rights of 
the minority. In his classic Democracy in 
America, Alexis de Tocqueville wrote that 
one of his two greatest fears for our young 
democracy was the ‘‘tyranny of the major-
ity,’’ the possibility that a runaway major-
ity might trample minority voices. 

Second, diluting the right to debate and 
vote on amendments deprives the nation of a 
valuable forum for achieving consensus on 
difficult issues. The founders knew what 
they were doing when they created two very 
different houses in Congress. Senators have 
six-year terms, one-third elected every two 
years. The Senate operates largely by unani-
mous consent. There is the opportunity, un-
paralleled in any other legislative body in 
the world, to debate and amend until a con-
sensus finally is reached. This procedure 
takes longer, but it usually produces a better 
result—and a result the country is more 
likely to accept. For example, after the Civil 
Rights Act of 1964 was enacted, by a bipar-
tisan majority over a filibuster led by Sen. 
Russell of Georgia, Sen. Russell went home 
to Georgia and said that, though he had 
fought the legislation with everything he 
had, ‘‘As long as it is there, it must be 
obeyed.’’ Compare that to the instant repeal 
effort that was the result of jamming the 
health care law through in a partisan vote. 

Third, such a brazen power grab by Demo-
crats this year will surely guarantee a simi-
lar action by Republicans in two years if Re-
publicans gain control of the Senate as many 
believe is likely to happen. We have seen this 
happen with Senate consideration of judges. 
Democrats began the practice of filibus-
tering President Bush’s judges even though 
they were well-qualified; now Democrats are 
unhappy because many Republicans regard 
that as a precedent and have threatened to 
do the same to President Obama’s nominees. 
Those who want to create a freight train 
running through the Senate today, as it does 
in the House, might think about whether 
they will want that freight train in two 
years if it is the Tea Party Express. 

Finally, it is hard to see what partisan ad-
vantage Democrats gain from destroying the 
Senate as a forum for consensus and protec-
tion of minority rights since any legislation 
they jam through without bipartisan support 
will undoubtedly die in the Republican-con-
trolled House during the next two years. 

* * * 
The reform the Senate needs is a change in 

its behavior, not a change in its rules. I have 
talked with many senators, on both sides of 
the aisle, and I believe most of us want the 
same thing: a Senate where most bills are 
considered by committee, come to the floor 
as a result of bipartisan cooperation, are de-
bated and amended and then voted upon. 

It was not so long ago that this was the 
standard operating procedure. I have seen 
the Senate off and on for more than forty 
years, from the days in 1967 when I came to 
the Senate as Sen. Howard Baker’s legisla-
tive assistant. That was when each senator 
had only one legislative assistant. I came 
back to help Sen. Baker set up his leadership 
office in 1977 and watched the way that Sen. 
Baker and Sen. Byrd led the Senate from 
1977 to 1985, when Democrats were in the ma-
jority for the first four years and Repub-
licans were the second four years. 

Then, most pieces of legislation that came 
to the floor had started in committee. Then 
that legislation was open for amendment. 
There might be 300 amendments filed and, 

after a while, the majority would ask for 
unanimous consent to cut off amendments. 
Then voting would begin. And voting would 
continue. 

The leaders would work to persuade sen-
ators to limit their amendments but that 
didn’t always work. So the leaders kept the 
Senate in session during the evening, during 
Fridays, and even into the weekend. Sen-
ators got their amendments considered and 
the legislation was fully vetted, debated and 
finally passed or voted down. 

Sen. Byrd knew the rules. I recall that 
when Republicans won the majority in 1981, 
Sen. Baker went to see Sen. Byrd and said, 
‘‘Bob I know you know the rules better than 
I ever will. I’ll make a deal with you. You 
don’t surprise me and I won’t surprise you.’’ 

Sen. Byrd said, ‘‘Let me think about it.’’ 
And the next day Sen. Byrd said yes and 

the two leaders managed the Senate effec-
tively together for eight years. 

What would it take to restore today’s Sen-
ate to the Senate of the Baker-Byrd era? 

Well, we have the answer from the master 
of the Senate rules himself, Sen. Byrd, who 
in his last appearance before the Rules Com-
mittee on May 19, 2010 said: ‘‘Forceful con-
frontation to a threat to filibuster is un-
doubtedly the antidote to the malady [abuse 
of the filibuster]. Most recently, Senate Ma-
jority Leader Reid announced that the Sen-
ate would stay in session around-the-clock 
and take all procedural steps necessary to 
bring financial reform legislation before the 
Senate. As preparations were made and cots 
rolled out, a deal was struck within hours 
and the threat of filibuster was withdrawn 
. . . I also know that current Senate Rules 
provide the means to break a filibuster.’’ 

Sen. Byrd also went on to argue strenu-
ously in that last speech that ‘‘our Founding 
Fathers intended the Senate to be a con-
tinuing body that allows for open and unlim-
ited debate and the protection of minority 
rights. ‘‘Senators,’’ he said, ‘‘have under-
stood this since the ‘‘Senate first convened.’’ 

Sen. Byrd then went on: ‘‘In his notes of 
the Constitutional Convention on June 26, 
1787, James Madison recorded that the ends 
to be served by the Senate were ‘first, to pro-
tect the people against their rulers, sec-
ondly, to protect the people against the tran-
sient impressions into which they them-
selves might be led . . . They themselves, as 
well as a numerous body of Representatives, 
were liable to err also, from fickleness and 
passion. A necessary fence against this dan-
ger would be to select a portion of enlight-
ened citizens, whose limited number, and 
firmness might seasonably interpose against 
impetuous councils.’ That fence,’’ Sen. Byrd 
said in that last appearance, ‘‘was the United 
States Senate. The right to filibuster an-
chors this necessary fence. But it is not a 
right intended to be abused.’’ 

‘‘There are many suggestions as to what 
we should do. I know what we must not do. 
We must never, ever, ever, ever tear down 
the only wall—the necessary fence—this na-
tion has against the excess of the Executive 
Branch and the resultant haste and tyranny 
of the majority.’’ 

What would it take to restore the years of 
Sens. Baker and Byrd, when most bills that 
came to the floor were first considered in 
committee, when more amendments were 
considered, debated and voted upon? 

1. Recognize that there has to be bipar-
tisan cooperation and consensus on impor-
tant issues. The day of ‘‘we won the election, 
we jam the bill through’’ will have to be 
over. Sen. Baker would not bring a bill to 
the floor when Republicans were in the ma-
jority unless it had the support of the rank-
ing Democratic committee member. 

2. Recognize that senators are going to 
have to vote. This may sound ridiculous to 

say to an outsider, but every Senate insider 
knows that a major reason why the majority 
cuts off amendments and debate is because 
Democratic members don’t want to vote on 
controversial issues. That’s like volun-
teering to be on the Grand Ole Opry but then 
claiming you don’t want to sing. We should 
say, if you don’t want to vote, then don’t run 
for the Senate. 

3. Finally, according to Sen. Byrd, it will 
be the end of the three-day work week. The 
Senate convenes on most Mondays for a so- 
called bed-check vote at 5:30. The Senate 
during 2010 did not vote on one single Friday. 
It is not possible either for the minority to 
have the opportunity to offer, debate and 
vote on amendments or for the majority to 
forcefully confront a filibuster if every sen-
ator knows there will never be a vote on Fri-
day. 

There are some other steps that can be 
taken to help the Senate function better 
without impairing minority rights. 

One bipartisan suggestion has been to end 
the practice of secret holds. It seems reason-
able to expect a senator who intends to hold 
up a bill or a nomination to allow his col-
leagues and the world know who he or she is 
so that the merits of the hold can be evalu-
ated and debated. 

Second, there is a crying need to make it 
easier for any President to staff his govern-
ment with key officials within a reasonable 
period of time. One reason for the current 
delay is the President’s own fault, taking an 
inordinately long time to vet his nominees. 
Another is a shared responsibility: the maze 
of conflicting forms, FBI investigations, IRS 
audits, ethics requirements and financial 
disclosures required both by the Senate and 
the President of nominees. I spoke on the 
Senate floor on this, titling my speech ‘‘In-
nocent until Nominated.’’ The third obstacle 
is the excessive number of executive branch 
appointments requiring Senate confirma-
tion. There have been bipartisan efforts to 
reduce these obstacles. With the support the 
majority and minority leaders, we might 
achieve some success. 

Of course, even if all of these efforts suc-
ceed there still will be delayed nominations, 
bills that are killed before they come to the 
floor and amendments that never see the 
light of day. But this is nothing new. I can 
well remember when Sen. Metzenbaum of 
Ohio put a secret hold on my nomination 
when President George H.W. Bush appointed 
me education secretary. He held up my nom-
ination for three months, never really saying 
why. 

I asked Sen. Rudman of New Hampshire 
what I could do about Sen. Metzenbaum, and 
he said, ‘‘Nothing.’’ And then he told me how 
President Ford had appointed him to the 
Federal Communications Commission when 
he, Rudman, was Attorney General of New 
Hampshire. The Democratic senator from 
New Hampshire filibustered Rudman’s ap-
pointment until Rudman finally asked the 
president to withdraw his name. 

‘‘Is that the end of the story?’’ I asked 
Rudman. 

‘‘No,’’ he said. ‘‘I ran against the [so-and- 
so] and won, and that’s how I got into the 
Senate.’’ 

During his time here Sen. Metzenbaum 
would sit at a desk at the front of the Senate 
and hold up almost every bill going through 
until its sponsor obtained his approval. Sen. 
Allen of Alabama did the same before 
Metzenbaum. And Sen. John Williams of 
Delaware during the 1960’s was on the floor 
regularly objecting to federal spending when 
I first came here forty years ago. 

* * * 
I have done my best to make the argument 

that the Senate and the country will be 
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served best if cooler heads prevail and Demo-
crats don’t make their power grab tomorrow 
to make the Senate like the House, to per-
mit them to do with any legislation what 
they did with the health care law. I have said 
that to do so will destroy minority rights, 
destroy the essential forum for consensus 
that the Senate now provides for difficult 
issues, and surely guarantee that Repub-
licans will try to do the same to Democrats 
in two years. More than that, it is hard to 
see how Democrats can gain any partisan ad-
vantage from this destruction of the Senate 
and invitation for retribution since any bill 
they force through the Senate in a purely 
partisan way during the next two years will 
surely be stopped by the Republican-con-
trolled House of Representatives. 

But I am not the most persuasive voice 
against the wisdom of tomorrow’s proposed 
action. Other voices are. And I have col-
lected some of them, mostly Democratic 
leaders who wisely argued against changing 
the institution of the Senate in a way that 
would deprive minority voices in America of 
their right to be heard: 

[Video—transcript follows] 
[From Mr. Smith Goes to Washington] 

Jimmy Stewart: Wild horses aren’t going 
to drag me off this floor until those people 
have heard everything I’ve got to say, even if 
it takes all winter. 

Reporter: H.V. Kaltenborn speaking, half 
of official Washington is here to see democ-
racy’s finest show. The filibuster—the right 
to talk your head off. 
[Sen. Robert Byrd’s final appearance in the 

Senate Rules Committee.] 
SENATOR ROBERT BYRD: We must 

never, ever, ever, ever, tear down the only 
wall, the necessary fence, that this nation 
has against the excesses of the Executive 
Branch. 

SEN. CHUCK SCHUMER: The checks and 
balances which have been at the core of this 
Republic are about to be evaporated. The 
checks and balances which say that if you 
get 51% of the vote, you don’t get your way 
100% of the time. 

FORMER SEN. CLINTON: You’ve got ma-
jority rule. Then you’ve got the Senate over 
here where people can slow things down 
where they can debate where they have 
something called the filibuster. You know it 
seems like it’s a little less than efficient, 
well that’s right, it is. And deliberately de-
signed to be so. 

SEN. DODD: I’m totally opposed to the 
idea of changing the filibuster rules. I think 
that’s foolish in my view. 

SEN. BYRD: That’s why we have a Senate, 
is to amend and debate freely. 

SEN. ALEXANDER: The whole idea of the 
Senate is not to have majority rule. It’s to 
force consensus. It’s to force there to be a 
group of Senators on either side who have to 
respect one another’s views so they work to-
gether and produce 60 votes on important 
issues. 

SEN. DODD: I can understand the tempta-
tion to change the rules that make the Sen-
ate so unique and simultaneously so terribly 
frustrating. But whether such temptation is 
motivated by a noble desire to speed up the 
legislative process or by pure political expe-
diency, I believe such changes would be un-
wise. 

SEN. ROBERTS: The Senate is the only 
place in government where the rights of a 
numerical minority are so protected. A mi-
nority can be right, and minority views can 
certainly improve legislation. 

SEN. ALEXANDER: The American people 
know that it’s not just the voices of the Sen-
ator from Kansas or the Senator from Iowa 
that are suppressed when the Majority Lead-
er cuts off the right to debate, and the right 

to amend. It’s the voices that we hear across 
this country, who want to be heard on the 
Senate floor. 

SEN. GREGG: You just can’t have good 
governance if you don’t have discussion and 
different ideas brought forward. 

SEN. DODD: Therefore to my fellow Sen-
ators, who have never served a day in the mi-
nority, I urge you to pause in your enthu-
siasm to change Senate rules. 

SEN. REID: The Filibuster is far from a 
‘‘Procedural Gimmick.’’ It’s part of the fab-
ric of this institution that we call the Sen-
ate. For 200 years we’ve had the right to ex-
tend the debate. It’s not a procedural gim-
mick. Some in this chamber want to throw 
out 214 years of Senate history in the quest 
for absolute power. They want to do away 
with Mr. Smith, as depicted in that great 
movie, being able to come to Washington. 
They want to do away with the filibuster. 
They think they’re wiser than our Founding 
Fathers, I doubt that’s true. 

FORMER SEN. OBAMA: Then if the Major-
ity chooses to end the filibuster, if they 
choose to change the rules and put an end to 
Democratic debate; then the fighting and the 
bitterness and the gridlock will only get 
worse. 

The PRESIDING OFFICER. The Sen-
ator from New York is recognized. 

Mr. SCHUMER. Madam President, I 
am the last speaker after this very 
good debate, which was preceded by 
months and months of serious discus-
sion. I think every one of us is better 
for going through this process. We un-
derstand the Senate better. We have 
deeper feelings about this hallowed in-
stitution, about what it has done, what 
it can do, and what is wrong with it as 
well. I think every one of us agrees 
that the Senate needed to be fixed, and 
we also agree that we did a lot last 
year, despite the fact that it was bro-
ken. We had different paths to fix it, 
but fix it we must and fix it we will. 

I will say this: Obviously, there are 
going to be some rules changes and 
some statutory changes. But a lot of 
what will make this work is the agree-
ment—informal but serious—between 
Senators REID and MCCONNELL, which 
Senator ALEXANDER and I were part of. 
I say to my colleagues, hopefully, we 
are opening up a bit of a new era, 
where bills are allowed to come to the 
floor, except under extraordinary cir-
cumstances, where amendments are al-
lowed to be added to those bills, except 
under extraordinary circumstances, 
and there is vigorous debate. 

I ask my colleagues to forbear—it is 
easy for any Senator to stand up and 
bollix up the whole works. The spirit of 
the new agreement says think twice, or 
maybe three times, before you do, be-
cause that was the path that led us to 
the dysfunction. 

I, too, want to salute my colleagues, 
Senators HARKIN, UDALL, and MERKLEY 
for the great job they did. Senator 
WYDEN and Senator MCCASKILL and 
Senator GRASSLEY will have a dream of 
theirs enacted into the rules momen-
tarily. This has been a fine debate. I 
don’t think the talking filibuster cuts 
against anything my colleagues on the 
other side of the aisle have said. I am 
going to proudly vote for that provi-
sion, and maybe—miracle of miracles— 

it will get two-thirds. But at least 
there will be a vote, and maybe we can 
work toward that in the future. 

I also do believe that the proposal to 
not invoke the constitutional option 
for this Congress and next Congress 
gives us some time to figure all this 
out, without closing the door on it for-
ever, because some on our side, I know, 
were worried about that. 

Let us go forward in the spirit of 
comity that we have seen since the 
lameduck session. Let us go forward in 
a bipartisan way that we have worked 
on these rules changes and move for-
ward in the next few months and try to 
legislate in the way many of us who 
have been here longer than a few years 
used to love, enjoy, and relish. If we 
can bring those times back, the Senate 
will be a better place for every one of 
us, no matter our party or ideology. 

I thank all of my colleagues, includ-
ing my colleague from Tennessee and 
the two leaders, who stepped to the 
plate, and the so-called young turks, 
some of whom have been here much 
longer than I have been, for impor-
tuning us to act. 

I yield the floor. 
DIRECTION OF THE 112TH CONGRESS 

Mr. REID. Madam President, over 
the past few months, Democrats and 
Republicans have had many positive 
discussions about the direction of the 
112th Congress. There are many impor-
tant issues facing our country and so-
lutions will require bipartisan coopera-
tion. In particular, there has been a lot 
of discussion lately about the Senate 
rules. Many of my colleagues have spo-
ken to me about the way the Senate 
operated during the last Congress. I 
think my friend from Kentucky would 
agree with me that there was great 
frustration on both sides of the aisle. 

The Senate was always intended to 
be, has always been, and should always 
remain, the saucer that allows the boil-
ing tea to cool to ensure rash actions 
do not get enacted into law; to ensure 
that laws reflect the cold rationality of 
reason and not the heat of perhaps mis-
placed passion. But, there has been 
concern in recent years that the Sen-
ate rules have been abused—that a very 
few have turned rules designed to en-
sure careful examination into a simple 
bottleneck for parochial purposes. 
Some have even expressed concern that 
the Senate is broken. 

Now, I wouldn’t say the Senate is 
broken, as I am proud to say that the 
last Congress was historic in its 
achievements. But the Senate Repub-
lican leader, my friend from Kentucky, 
and I have heard concerns from many 
different Senators about Senate rules 
and processes, and we have discussed 
the issue with each other at length. 
Senators SCHUMER and ALEXANDER 
have been an important part of this 
discussion. Together, we have made im-
portant progress on a number of impor-
tant areas. 

Mr. MCCONNELL. I thank the Sen-
ator. Senators in both of our parties 
agree that there has been a significant 
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breakdown in the Senate, though I am 
sure there are different perspectives on 
the causes of the breakdown. We both 
recall that in the not too distant past, 
when the minority and majority were 
reversed, we both had somewhat dif-
ferent perspectives on these issues. But 
know that the majority leader and I 
both care about this institution and 
the vital role it plays in our democ-
racy. 

I am happy about the reforms that 
we will be adopting today. The rules 
create many rights—for individual Sen-
ators, for the minority, and for the ma-
jority leader. But, with rights come re-
sponsibilities and Senator REID and I 
have discussed how to ensure that we 
return to a better balance between 
those two this Congress, and that the 
twin hallmarks of the Senate—the 
right to debate and amend legislation— 
are restored. 

Mr. REID. Yes, we both would like to 
see a different Senate this year—with 
fewer filibusters and procedural delays 
and more opportunities for debate and 
amendments. In many cases, the prob-
lem is not necessarily in the Senate 
rules, it is in the lack of restraint in 
the exercise of prerogatives under the 
rules. Toward that end we will now 
enter into a colloquy to discuss some of 
these issues. I have discussed with Sen-
ator MCCONNELL that many Senators 
in the majority have been very un-
happy at the excessive use of the fili-
buster the last two Congresses, par-
ticularly on motions to proceed but 
also at other times when a matter that 
has bipartisan support is filibustered 
purely for delay. 

Mr. MCCONNELL. And, in my cau-
cus, I have many Senators who have 
complained that the majority leader 
has abused his ability to ‘‘fill the 
amendment’’ tree, preventing Senators 
from offering and debating amend-
ments that they believe are important, 
especially when a matter has not gone 
through committee or cloture is filed 
too quickly. 

Mr. REID. As we have discussed, in 
the interests of comity and more open 
process in the Senate, we have agreed 
that we should use these procedural op-
tions of filling the amendment tree and 
filibustering the motion to proceed in-
frequently. And we will do our best to 
ensure that other members of our cau-
cuses respect this colloquy, as well. 

Mr. MCCONNELL. I agree that both 
sides should do their best to reinstitute 
regular order, where bills come to the 
floor and Senators get amendments. Of 
course, there will be times when there 
is no consensus and when either side 
may want to use all its rights to defeat 
a bill. But we should endeavor to work 
together to follow the regular order 
where practicable and use our proce-
dural options with discretion. And, I 
will do my best to ensure that other 
members of my caucus respect this. 

I want to close by clearly reaffirming 
my view that if we are going to change 
Senate rules, we must do so within 
those rules. As rule 5 states, the Senate 

is a continuing body, and the rules con-
tinue unless changed within the param-
eters of the rules. 

I strongly reject this notion that a 
simple majority can muscle their way 
to new rules at the beginning of a new 
Congress. I believe this is a flawed ap-
proach. Majorities come and go. My 
Democratic colleagues should be wary 
of attempting this maneuver because 
they will not always be in the major-
ity. The Senate is not the House of 
Representatives, and our Founding Fa-
thers never intended it to be. What 
some of my colleagues in the majority 
propose would damage the institution 
and turn the Senate into a legislative 
body like the House where a simple 
majority can run roughshod over the 
minority. I would oppose such an effort 
to change the rules with a simple ma-
jority in this Congress or the next Con-
gress, regardless of which political 
party is in the majority. I ask the ma-
jority leader to join me in rejecting 
this effort. 

Mr. REID. The minority leader and I 
have discussed this issue on numerous 
occasions. I know that there is a strong 
interest in rules changes among many 
in my caucus. In fact, I would support 
many of these changes through regular 
order. But I agree that the proper way 
to change Senate rules is through the 
procedures established in those rules, 
and I will oppose any effort in this Con-
gress or the next to change the Sen-
ate’s rules other than through the reg-
ular order. 

And I hope and expect that we will 
have a more deliberative and efficient 
Senate this Congress. In particular, I 
hope we can reach an agreement to 
move nominees in regular order. One 
important reform to the nominations 
process is reducing the number of Sen-
ate confirmed positions. Our offices are 
working with Senators SCHUMER, ALEX-
ANDER, LIEBERMAN, and COLLINS to 
draft a bill to accomplish this goal. 
This bill will be introduced in short 
order and we will work to get it en-
acted as quickly as possible. 

Many of these positions are part-time 
boards and commissions or various 
agency positions that are unrelated to 
the management of that agency. They 
could be Presidentially appointed rath-
er than going through the Senate. Al-
though similar efforts have been pro-
posed in the past, I think all of my col-
leagues realize the need to address this 
situation as soon as all the details are 
finalized. 

Mr. MCCONNELL. I agree that the 
Senate spends too much time dealing 
with a growing number of nominees. It 
makes sense to reduce the number of 
positions confirmed and free up com-
mittee staff to focus on other nominees 
or legislation. I appreciate the work of 
these Senators and look forward to 
passing this legislation as soon as it is 
complete. 

Mr. REID. I look forward to putting 
into practice the sentiments in this 
colloquy. Finally, I hope Senators of 
good will in both parties will continue 

discussions as to how we can make the 
Senate a better institution. 

Our discussion today is in a spirit of 
bipartisan cooperation to express hope 
and anticipation that the 112th Con-
gress will be different in many ways 
than the 111th. We look forward to 
greater comity on both sides of the 
aisle so that we can move legislation 
and nominees that have bipartisan sup-
port from the majority of Senators in 
this body. There are areas that we can 
and should work together to achieve 
progress for the American people. 

Mr. MCCONNELL. I agree with the 
majority leader that this Congress 
should be more bipartisan than the last 
Congress. I do support the idea that the 
Senate should be able to move forward 
and complete action on matters with 
broad bipartisan support. Neither party 
has all of the solutions to the problems 
our Nation faces. Many of the successes 
of past Congresses have been the result 
of bipartisan cooperation and input. I 
look forward to such cooperation and 
input in this Congress. 

Mr. REID. Madam President, I ask 
unanimous consent that all remaining 
time be yielded back and that there be 
2 minutes of debate, equally divided, 
prior to each vote; further, that all 
rollcall votes after the first one be for 
10 minutes. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. REID. Have the yeas and nays 
been ordered? 

The PRESIDING OFFICER. Yes, they 
have been. 

Mr. REID. I yield the floor. 
The PRESIDING OFFICER. The 

pending measure is S. Res. 28. Under 
the previous order, a vote of 60 is re-
quired for adoption of this resolution. 
There will now be 2 minutes of debate, 
equally divided. 

The Senator from Oregon is recog-
nized. 

Mr. WYDEN. Madam President, there 
has been much discussion about the 
proposed rules reforms and how far 
they go. To those who say that this 
resolution doesn’t go far enough, I ask, 
why have the friends of secrecy fought 
so hard for so long to allow Senators to 
anonymously block legislation and 
nominations? 

The fact is this resolution deals with 
a sweeping, almost unparalleled legis-
lative power—the ability of one Sen-
ator to anonymously block a bill or a 
nomination from going forward. That 
is not right. Senator GRASSLEY, Sen-
ator MCCASKILL, and I have worked 
with colleagues on both sides of the 
aisle to say that if you want to exer-
cise that extraordinary power, you 
ought to do it in the sunlight. There 
ought to be public disclosure. There 
ought to be transparency. 

I yield the remainder of our time to 
Senator GRASSLEY, who has cham-
pioned this cause along with Senator 
MCCASKILL. 

The PRESIDING OFFICER. The Sen-
ator from Iowa. 

Mr. GRASSLEY. Madam President, 
the time has come to end secrecy on 
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the floor of the Senate. The time has 
come for Senators who think they 
ought to put a hold on a bill to be able 
to continue to put a hold on a bill or a 
nomination, but it is also time to show 
that you have guts enough to let the 
people know who you are and, more im-
portantly, to let your colleagues know 
who you are. So if there is something 
wrong with a piece of legislation or a 
nomination, we can find out what it is 
and move the business of the Senate 
ahead. 

This is something that is going to 
make the Senate a much more efficient 
place to work and get the people’s busi-
ness done, and it will do what is most 
important—the public’s business in 
public. 

I yield the floor. 
The PRESIDING OFFICER. The 

question is an agreeing to the resolu-
tion. 

The yeas and nays have been ordered. 
The clerk will call the roll. 
The legislative clerk called the roll. 
Mr. DURBIN. I announce that the 

Senator from California (Mrs. FEIN-
STEIN) and the Senator from Hawaii 
(Mr. INOUYE) are necessarily absent. 

Mr. KYL. The following Senators are 
necessarily absent: the Senator from 
Texas (Mrs. HUTCHISON) and the Sen-
ator from Arizona (Mr. MCCAIN). 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de-
siring to vote? 

The yeas and nays were announced— 
yeas 92, nays 4, as follows: 

[Rollcall Vote No. 2 Leg.] 
YEAS—92 

Akaka 
Alexander 
Ayotte 
Barrasso 
Baucus 
Begich 
Bennet 
Bingaman 
Blumenthal 
Blunt 
Boozman 
Boxer 
Brown (MA) 
Brown (OH) 
Burr 
Cantwell 
Cardin 
Carper 
Casey 
Chambliss 
Coats 
Coburn 
Cochran 
Collins 
Conrad 
Coons 
Corker 
Cornyn 
Crapo 
Durbin 
Enzi 

Franken 
Gillibrand 
Graham 
Grassley 
Hagan 
Harkin 
Hatch 
Hoeven 
Inhofe 
Isakson 
Johanns 
Johnson (SD) 
Johnson (WI) 
Kerry 
Kirk 
Klobuchar 
Kohl 
Kyl 
Landrieu 
Lautenberg 
Leahy 
Levin 
Lieberman 
Lugar 
Manchin 
McCaskill 
McConnell 
Menendez 
Merkley 
Mikulski 
Moran 

Murkowski 
Murray 
Nelson (NE) 
Nelson (FL) 
Portman 
Pryor 
Reed 
Reid 
Risch 
Roberts 
Rockefeller 
Rubio 
Sanders 
Schumer 
Sessions 
Shaheen 
Shelby 
Snowe 
Stabenow 
Tester 
Thune 
Toomey 
Udall (CO) 
Udall (NM) 
Vitter 
Warner 
Webb 
Whitehouse 
Wicker 
Wyden 

NAYS—4 

DeMint 
Ensign 

Lee 
Paul 

NOT VOTING—4 

Feinstein 
Hutchison 

Inouye 
McCain 

The PRESIDING OFFICER. On this 
vote the yeas are 92, the nays are 4. 
The 60-vote threshold having been 
achieved, the resolution is agreed to. 

Mr. CARDIN. Madam President, I 
move to reconsider the vote by which 

the resolution was agreed to and to lay 
that motion on the table. 

The motion to lay on the table was 
agreed to. 

The resolution (S. Res. 28) was agreed 
to, as follows: 

S. RES. 28 
Resolved, 

SECTION 1. ELIMINATING SECRET SENATE 
HOLDS. 

(a) IN GENERAL.— 
(1) COVERED REQUEST.—This standing order 

shall apply to a notice of intent to object to 
the following covered requests: 

(A) A unanimous consent request to pro-
ceed to a bill, resolution, joint resolution, 
concurrent resolution, conference report, or 
amendment between the Houses. 

(B) A unanimous consent request to pass a 
bill or joint resolution or adopt a resolution, 
concurrent resolution, conference report, or 
the disposition of an amendment between 
the Houses. 

(C) A unanimous consent request for dis-
position of a nomination. 

(2) RECOGNITION OF NOTICE OF INTENT.—The 
majority and minority leaders of the Senate 
or their designees shall recognize a notice of 
intent to object to a covered request of a 
Senator who is a member of their caucus if 
the Senator— 

(A) submits the notice of intent to object 
in writing to the appropriate leader and 
grants in the notice of intent to object per-
mission for the leader or designee to object 
in the Senator’s name; and 

(B) not later than 2 session days after sub-
mitting the notice of intent to object to the 
appropriate leader, submits a copy of the no-
tice of intent to object to the Congressional 
Record and to the Legislative Clerk for in-
clusion in the applicable calendar section de-
scribed in subsection (b). 

(3) FORM OF NOTICE.—To be recognized by 
the appropriate leader a Senator shall sub-
mit the following notice of intent to object: 

‘‘I, Senator lll, intend to object to 
lll, dated lll. I will submit a copy of 
this notice to the Legislative Clerk and the 
Congressional Record within 2 session days 
and I give my permission to the objecting 
Senator to object in my name.’’. The first 
blank shall be filled with the name of the 
Senator, the second blank shall be filled with 
the name of the covered request, the name of 
the measure or matter and, if applicable, the 
calendar number, and the third blank shall 
be filled with the date that the notice of in-
tent to object is submitted. 

(4) NOTICES ON THE SENATE FLOOR.—The re-
quirement to submit a notice of intent to ob-
ject to the Legislative Clerk and the Con-
gressional Record shall not apply in the 
event a Senator objects on the floor of the 
Senate and states the following: 

‘‘I object to lll, on behalf of Senator 
lll.’’ 

(b) CALENDAR.— 
(1) OBJECTION.—Upon receiving the submis-

sion under subsection (a)(2)(B), the Legisla-
tive Clerk shall add the information from 
the notice of intent to object to the applica-
ble Calendar section entitled ‘Notices of In-
tent to Object to Proceeding’ created by 
Public Law 110-81. Each section shall include 
the name of each Senator filing a notice 
under subsection (a)(2)(B), the measure or 
matter covered by the calendar to which the 
notice of intent to object relates, and the 
date the notice of intent to object was filed. 

(2) OBJECTION ON BEHALF.—In the case of an 
objection made under subsection (a)(4), not 
later than 2 session days after the objection 
is made on the floor, the Legislative Clerk 
shall add the information from such objec-
tion to the applicable Calendar section enti-

tled ‘‘Notices of Intent to Object to Pro-
ceeding’’ created by Public Law 110–81. Each 
section shall include the name of the Sen-
ator on whose behalf the objection was made, 
the measure or matter objected to, and the 
date the objection was made on the floor. 

(c) REMOVAL.—A Senator may have a no-
tice of intent to object relating to that Sen-
ator removed from a calendar to which it 
was added under subsection (b) by submit-
ting to the Legislative Clerk the following 
notice: 

‘‘I, Senator lll, do not object to lll, 
dated lll.’’ The first blank shall be filled 
with the name of the Senator, the second 
blank shall be filled with the name of the 
covered request, the name of the measure or 
matter and, if applicable, the calendar num-
ber, and the third blank shall be filled with 
the date of the submission to the to the Leg-
islative Clerk under this subsection. 

(d) OBJECTING ON BEHALF OF A MEMBER.— 
Except with respect to objections made 
under subsection (a)(4), if a Senator who has 
notified his or her leader of an intent to ob-
ject to a covered request fails to submit a 
notice of intent to object under subsection 
(a)(2)(B) within 2 session days following an 
objection to a covered request by the leader 
or his or her designee on that Senator’s be-
half, the Legislative Clerk shall list the Sen-
ator who made the objection to the covered 
request in the applicable ‘‘Notice of Intent to 
Object to Proceeding’’ calendar section. 

The PRESIDING OFFICER. The 
question is on the adoption of S. Res. 
29. Under the previous order, 60 votes 
are required for adoption. 

Who yields time? The Senator from 
Colorado. 

Mr. UDALL of Colorado. Madam 
President, the resolution before us, 
which I introduced, would encourage 
Senators to file their amendments 72 
hours in advance of a vote to ensure 
that Members have time to review it, 
but it would also delay the practice of 
calling for an outloud reading of the 
amendment in front of us. 

It addresses a concern I think we all 
have about the amendment process. 
When a full reading of the amendment 
has been called for, it ties our Senate 
into knots. It is a spectacle, with the 
clerks standing here reading amend-
ments for hours to an empty Chamber. 
My amendment would prevent needless 
delays by waiving the live reading of 
an amendment when the text has been 
available long enough for all of us to 
look it over. It would have to be sub-
mitted 72 hours in advance. 

So I ask for the yeas and nays, and I 
hope for an overwhelmingly bipartisan 
approval of this important change to 
the Senate rules. 

The PRESIDING OFFICER. The Sen-
ator from Tennessee is recognized. 

Mr. ALEXANDER. Madam President, 
this amendment puts into effect what 
the Republicans called in the health 
care debate the Bunning rule, which is, 
if it is not on the Internet and not 
available for 72 hours, it shouldn’t be 
brought up. 

We think this is a sensible—I think 
this is a sensible amendment, and I 
urge a ‘‘yes’’ vote. 

The PRESIDING OFFICER. The Sen-
ator from Colorado. 

Mr. UDALL of Colorado. Madam 
President, I ask for the yeas and nays. 
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The PRESIDING OFFICER. Is there a 

sufficient second? There appears to be 
a sufficient second. 

The question is on agreeing to the 
resolution. 

The clerk will call the roll. 
The bill clerk called the roll. 
Mr. DURBIN. I announce that the 

Senator from California (Mrs. FEIN-
STEIN), and the Senator from Hawaii 
(Mr. INOUYE) are necessarily absent. 

Mr. KYL. The following Senators are 
necessarily absent: the Senator from 
Texas (Mrs. HUTCHISON) and the Sen-
ator from Arizona (Mr. MCCAIN). 

The PRESIDING OFFICER (Mr. 
FRANKEN). Are there any other Sen-
ators in the Chamber desiring to vote? 

The result was announced—yeas 81, 
nays 15, as follows: 

[Rollcall Vote No. 3 Leg.] 
YEAS—81 

Akaka 
Alexander 
Ayotte 
Barrasso 
Baucus 
Begich 
Bennet 
Bingaman 
Blumenthal 
Blunt 
Boozman 
Boxer 
Brown (MA) 
Brown (OH) 
Burr 
Cantwell 
Cardin 
Carper 
Casey 
Chambliss 
Coats 
Cochran 
Collins 
Conrad 
Coons 
Corker 
Durbin 

Enzi 
Franken 
Gillibrand 
Graham 
Grassley 
Hagan 
Harkin 
Hoeven 
Isakson 
Johanns 
Johnson (SD) 
Johnson (WI) 
Kerry 
Kirk 
Klobuchar 
Kohl 
Kyl 
Landrieu 
Lautenberg 
Leahy 
Levin 
Lieberman 
Lugar 
Manchin 
McCaskill 
McConnell 
Menendez 

Merkley 
Mikulski 
Moran 
Murkowski 
Murray 
Nelson (NE) 
Nelson (FL) 
Portman 
Pryor 
Reed 
Reid 
Roberts 
Rockefeller 
Sanders 
Schumer 
Shaheen 
Shelby 
Snowe 
Stabenow 
Tester 
Udall (CO) 
Udall (NM) 
Warner 
Webb 
Whitehouse 
Wicker 
Wyden 

NAYS—15 

Coburn 
Cornyn 
Crapo 
DeMint 
Ensign 

Hatch 
Inhofe 
Lee 
Paul 
Risch 

Rubio 
Sessions 
Thune 
Toomey 
Vitter 

NOT VOTING—4 

Feinstein 
Hutchison 

Inouye 
McCain 

The PRESIDING OFFICER. On this 
vote, the yeas are 81, the nays are 15. 
The 60-vote threshold having been 
achieved, the resolution is agreed to. 

The resolution (S. Res. 29) was agreed 
to, as follows: 

S. RES. 29 
Resolved, 

SECTION 1. READING OF AMENDMENTS. 
(a) STANDING ORDER.—This section shall be 

a standing order of the Senate. 
(b) WAIVER.—The reading of an amendment 

may be waived by a non-debatable motion if 
the amendment— 

(1) has been submitted at least 72 hours be-
fore the motion; and 

(2) is available in printed or electronic 
form in the Congressional Record. 

The PRESIDING OFFICER. The 
question is on the adoption of S. Res. 8. 
Under the previous order, an affirma-
tive vote of two-thirds of the Senators 
voting is required for adoption. There 
is 2 minutes evenly divided. 

The Senator from Iowa. 
Mr. HARKIN. Mr. President, this is 

the same resolution I offered 16 years 

ago. I continue to offer it. If you be-
lieve the minority ought to have the 
right to slow things down, that is fine. 
But if you believe the minority should 
have the right to veto anything that 
comes on the floor, you don’t want to 
vote for my resolution. 

What my resolution says is that basi-
cally you need 60 votes. Then, if you 
don’t get it, 3 days later you have an-
other vote, it would be 57 votes; 3 days 
later, 54 votes; after 8 days, 51 votes 
could move a nominee, an amendment, 
or a bill. So it gives the minority the 
right to slow things down, the right to 
amend, the right to debate, the right to 
make their voices heard, but in the end 
it gives the majority the right to move 
legislation. We are a legislative body. 
The majority ought to have the right 
to move legislation. The minority 
should not have the right to veto. 

Right now in the Senate you have to 
have 60 votes to pass anything. We used 
to be able to bring up amendments here 
and get 51 or 52 votes and pass it. That 
no longer happens. 

If you believe in democracy, trust the 
American people, trust the ballot box. 
I am not afraid. I am not afraid of the 
majority enacting its will as long as I 
have the right to debate an amend-
ment. 

The PRESIDING OFFICER. The time 
of the Senator has expired. 

Who yields time in opposition? The 
Senator from Tennessee. 

Mr. ALEXANDER. Mr. President, 
this amendment might be called the ‘‘if 
you are going to hang me later, hang 
me now’’ amendment. This would 
eliminate the filibuster by making cer-
tain that it only took 51 votes, eventu-
ally, to pass a bill. This filibuster, ac-
cording to the current majority leader 
in 2005, ‘‘is a part of the fabric of this 
institution we call the Senate.’’ 
Former Senator Obama said in the 
same year, ‘‘If the majority,’’ he then 
referred to the Republicans, ‘‘chooses 
to end the filibuster, if they choose to 
change the rules and put an end to 
democratic debate, then the fighting 
and the bitterness and the gridlock will 
only get worse.’’ 

We have agreements today that will 
begin to end fighting and gridlock, 
bring bills to the floor, having more 
amendments. 

I urge a ‘‘no’’ vote on the proposal. 
The PRESIDING OFFICER. The Sen-

ator from Iowa. 
Mr. HARKIN. Mr. President, I ask for 

the yeas and nays. 
The PRESIDING OFFICER. Is there a 

sufficient second? 
There appears to be a sufficient sec-

ond. 
The question is on agreeing to the 

resolution. 
The clerk will call the roll. 
The legislative clerk called the roll. 
Mr. DURBIN. I announce that the 

Senator from California (Mrs. FEIN-
STEIN), and the Senator from Hawaii 
(Mr. INOUYE) are necessarily absent. 

Mr. KYL. The following Senators are 
necessarily absent: the Senator from 

Texas (Mrs. HUTCHISON) and the Sen-
ator from Arizona (Mr. MCCAIN). 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de-
siring to vote? 

The yeas and nays resulted—yeas 12, 
nays 84, as follows: 

[Rollcall Vote No. 4 Leg.] 
YEAS—12 

Begich 
Blumenthal 
Durbin 
Gillibrand 

Harkin 
Kerry 
Kohl 
Lautenberg 

Lieberman 
Mikulski 
Shaheen 
Udall (NM) 

NAYS—84 

Akaka 
Alexander 
Ayotte 
Barrasso 
Baucus 
Bennet 
Bingaman 
Blunt 
Boozman 
Boxer 
Brown (MA) 
Brown (OH) 
Burr 
Cantwell 
Cardin 
Carper 
Casey 
Chambliss 
Coats 
Coburn 
Cochran 
Collins 
Conrad 
Coons 
Corker 
Cornyn 
Crapo 
DeMint 

Ensign 
Enzi 
Franken 
Graham 
Grassley 
Hagan 
Hatch 
Hoeven 
Inhofe 
Isakson 
Johanns 
Johnson (SD) 
Johnson (WI) 
Kirk 
Klobuchar 
Kyl 
Landrieu 
Leahy 
Lee 
Levin 
Lugar 
Manchin 
McCaskill 
McConnell 
Menendez 
Merkley 
Moran 
Murkowski 

Murray 
Nelson (NE) 
Nelson (FL) 
Paul 
Portman 
Pryor 
Reed 
Reid 
Risch 
Roberts 
Rockefeller 
Rubio 
Sanders 
Schumer 
Sessions 
Shelby 
Snowe 
Stabenow 
Tester 
Thune 
Toomey 
Udall (CO) 
Vitter 
Warner 
Webb 
Whitehouse 
Wicker 
Wyden 

NOT VOTING—4 

Feinstein 
Hutchison 

Inouye 
McCain 

The PRESIDING OFFICER. On this 
vote, the yeas are 12, the nays are 84. 
Two-thirds of those voting for adoption 
not having voted in the affirmative, 
the resolution is rejected. 

Mr. KERRY. Mr. President, I am nec-
essarily absent for the votes today on 
S. Res. 10 and S. Res. 21. If I were able 
to attend these vote sessions, I would 
oppose S. Res. 10 and would support S. 
Res. 21. 

The PRESIDING OFFICER. The 
question is on the adoption of S. Res 
10. Under the previous order, an affirm-
ative vote of two-thirds of the Senators 
voting is required for adoption. 

The substitute amendment is agreed 
to. 

There is now 2 minutes of debate, 
equally divided. 

The Senator from New Mexico. 
Mr. UDALL of New Mexico. Mr. 

President, S. Res. 10 does five simple 
things: limits debate on the motion to 
proceed to 2 hours; eliminates secret 
holds; No. 3, guarantees the majority 
and minority three amendments with a 
60-vote threshold; No. 4, institutes a 
talking filibuster; and, No. 5, shortens 
postcloture debate on nominations, 
both executive and judicial, from 30 
hours to 2 hours. 

I would ask my colleagues to support 
the resolution. I yield back. 

The PRESIDING OFFICER. The Sen-
ator from Tennessee. 

Mr. ALEXANDER. Mr. President, in 
his last appearance before the Rules 
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Committee, Senator Byrd quoted 
James Madison’s description of this 
body as a necessary fence against rul-
ers and transient impressions and said 
the right to filibuster anchors this nec-
essary fence and we must never, ever 
tear down the only wall, the necessary 
fence, that the Nation has against 
these excesses. 

This amendment does not tear down 
that fence, but it seriously weakens it. 
I recommend a ‘‘no’’ vote. 

The PRESIDING OFFICER. The Sen-
ator from New Mexico. 

Mr. UDALL of New Mexico. Mr. 
President, I ask for the yeas and nays. 

The PRESIDING OFFICER. Is there a 
sufficient second? There is a sufficient 
second. 

The question is on agreeing to the 
resolution. 

The clerk will call the roll. 
The bill clerk called the roll. 
Mr. DURBIN. I announce that the 

Senator from California (Mrs. FEIN-
STEIN), the Senator from Hawaii (Mr. 
INOUYE) and the Senator from Massa-
chusetts (Mr. KERRY) are necessarily 
absent. 

I further announce that, if present 
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote 
‘‘nay.’’ 

Mr. KYL. The following Senators are 
necessarily absent: the Senator from 
Texas (Mrs. HUTCHISON) and the Sen-
ator from Arizona (Mr. MCCAIN). 

The PRESIDING OFFICER. Are there 
any other Senators in the Chamber de-
siring to vote? 

The yeas and nays resulted—yeas 44, 
nays 51, as follows: 

[Rollcall Vote No. 5 Leg.] 

YEAS—44 

Akaka 
Begich 
Bennet 
Bingaman 
Blumenthal 
Boxer 
Brown (OH) 
Cantwell 
Cardin 
Carper 
Casey 
Conrad 
Coons 
Durbin 
Franken 

Gillibrand 
Hagan 
Harkin 
Johnson (SD) 
Klobuchar 
Landrieu 
Lautenberg 
Leahy 
Levin 
Lieberman 
Manchin 
McCaskill 
Menendez 
Merkley 
Mikulski 

Murray 
Nelson (NE) 
Nelson (FL) 
Rockefeller 
Sanders 
Schumer 
Shaheen 
Stabenow 
Tester 
Udall (CO) 
Udall (NM) 
Warner 
Whitehouse 
Wyden 

NAYS—51 

Alexander 
Ayotte 
Barrasso 
Baucus 
Blunt 
Boozman 
Brown (MA) 
Burr 
Chambliss 
Coats 
Coburn 
Cochran 
Collins 
Corker 
Cornyn 
Crapo 
DeMint 

Ensign 
Enzi 
Graham 
Grassley 
Hatch 
Hoeven 
Inhofe 
Isakson 
Johanns 
Johnson (WI) 
Kirk 
Kohl 
Kyl 
Lee 
Lugar 
McConnell 
Moran 

Murkowski 
Paul 
Portman 
Pryor 
Reed 
Reid 
Risch 
Roberts 
Rubio 
Sessions 
Shelby 
Snowe 
Thune 
Toomey 
Vitter 
Webb 
Wicker 

NOT VOTING—5 

Feinstein 
Hutchison 

Inouye 
Kerry 

McCain 

The PRESIDING OFFICER. On this 
vote the yeas are 44, the nays are 51. 
Two-thirds of those voting for adoption 

not having voted in the affirmative, 
the resolution, as amended, is rejected. 

The question is on agreeing to S. Res. 
21, as amended. Under the previous 
order, an affirmative vote of two-thirds 
of the Senators voting is required for 
adoption of the substitute amendment, 
as agreed to. 

There is now 2 minutes of debate 
equally divided. 

The Senator from Oregon. 
Mr. MERKLEY. Mr. President, I 

thank Senator LAUTENBERG for intro-
ducing the concept of a talking fili-
buster 2 years ago, and I thank all col-
leagues who have worked to end the 
abuse of our current filibuster. The 
fact is, we have not done any appro-
priations bills in 2010. We left 100 nomi-
nations without our advise and consent 
or opposition, and we left 400 House 
bills collecting dust on the Senate 
floor. The American people believe the 
filibuster is an act of personal courage. 
Let’s make it so. They believe those 
who filibuster should make their case 
before the public. Let’s make it so. 
They believe when 41 Senators want 
additional debate, let’s make it so. 
Let’s end the secrecy and obstruction 
of the silent filibuster and establish 
the accountability of the talking fili-
buster. 

I ask for the yeas and nays. 
The PRESIDING OFFICER. Is there a 

sufficient second? 
There appears to be a sufficient sec-

ond. 
The yeas and nays were ordered. 
The PRESIDING OFFICER. The Sen-

ator from Tennessee. 
Mr. ALEXANDER. Mr. President, in 

his last appearance before the Rules 
Committee, Senator Byrd said: 

Forceful confrontation to a threat to fili-
buster is undoubtedly the antidote to the 
malady. 

He also said: 
I also know that current Senate rules pro-

vide the means to break a filibuster. 

If Senator Byrd, who knew the rules 
better than any of us, thought that, we 
don’t need to change the rules. 

I urge a ‘‘no’’ vote. 
The PRESIDING OFFICER. The 

question is on agreeing to S. Res. 21 as 
amended. 

The yeas and nays have been ordered. 
The clerk will call the roll. 
The legislative clerk called the roll. 
Mr. DURBIN. I announce that the 

Senator from California (Mrs. FEIN-
STEIN), the Senator from Hawaii (Mr. 
INOUYE), and the Senator from Massa-
chusetts (Mr. KERRY) are necessarily 
absent. 

I further announce that, if present 
and voting, the Senator from Massa-
chusetts (Mr. KERRY) would vote 
‘‘yea.’’ 

Mr. KYL. The following Senators are 
necessarily absent: the Senator from 
Texas (Mrs. HUTCHISON) and the Sen-
ator from Arizona (Mr. MCCAIN). 

The PRESIDING OFFICER (Mr. BEN-
NET). Are there any other Senators in 
the Chamber desiring to vote? 

The yeas and nays resulted—yeas 46, 
nays 49, as follows: 

[Rollcall Vote No. 6 Leg.] 
YEAS—46 

Akaka 
Begich 
Bennet 
Bingaman 
Blumenthal 
Boxer 
Brown (OH) 
Cantwell 
Cardin 
Carper 
Casey 
Conrad 
Coons 
Durbin 
Franken 
Gillibrand 

Hagan 
Harkin 
Johnson (SD) 
Klobuchar 
Kohl 
Landrieu 
Lautenberg 
Leahy 
Lieberman 
Manchin 
McCaskill 
Menendez 
Merkley 
Mikulski 
Murray 
Nelson (NE) 

Nelson (FL) 
Reed 
Rockefeller 
Sanders 
Schumer 
Shaheen 
Stabenow 
Tester 
Udall (CO) 
Udall (NM) 
Warner 
Webb 
Whitehouse 
Wyden 

NAYS—49 

Alexander 
Ayotte 
Barrasso 
Baucus 
Blunt 
Boozman 
Brown (MA) 
Burr 
Chambliss 
Coats 
Coburn 
Cochran 
Collins 
Corker 
Cornyn 
Crapo 
DeMint 

Ensign 
Enzi 
Graham 
Grassley 
Hatch 
Hoeven 
Inhofe 
Isakson 
Johanns 
Johnson (WI) 
Kirk 
Kyl 
Lee 
Levin 
Lugar 
McConnell 
Moran 

Murkowski 
Paul 
Portman 
Pryor 
Reid 
Risch 
Roberts 
Rubio 
Sessions 
Shelby 
Snowe 
Thune 
Toomey 
Vitter 
Wicker 

NOT VOTING—5 

Feinstein 
Hutchison 

Inouye 
Kerry 

McCain 

The PRESIDING OFFICER. On this 
vote, the yeas are 46 and the nays are 
49. Two-thirds of those voting for adop-
tion not having voted in the affirma-
tive, the resolution, as amended, is re-
jected. 

Mr. KERRY. Mr. President, earlier 
today I supported S. Res 8 because I be-
lieve additional action to change exist-
ing Senate rules to limit filibusters are 
needed. 

I very much appreciate the work of 
Majority Leader REID and Minority 
Leader MCCONNELL in developing a col-
loquy printed in the RECORD today. 
Specifically, I support the pledges to 
limit the use of filibusters on motions 
to proceed and to fill the amendment 
tree on legislation only when nec-
essary. 

Unfortunately, I do not believe that 
these pledges alone go far enough to 
address the dysfunction the—epic dys-
function—of the last years. 

Frankly, the extraordinary measure 
of a filibuster has become an ordinary 
expedient. Today it’s possible for 41 
Senators representing only about one- 
tenth of the American population to 
bring the Senate to a standstill. The 
filibuster has its rightful place. I used 
it to stop drilling for oil in the Arctic 
Wildlife Refuge because I believed that 
was in our national interest—and 60 or 
more Senators should be required to 
speak up on such an irrevocable deci-
sion. But we have reached the point 
where the filibuster is being invoked by 
the minority not necessarily because of 
a difference over policy, but as a polit-
ical tool to undermine the Presidency. 
Consider this: in the entire 19th cen-
tury, including the struggle against 
slavery, fewer than two dozen filibus-
ters were mounted. Between 1933 and 
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the coming of World War II, it was at-
tempted only twice. During the Eisen-
hower administration, twice. During 
John Kennedy’s presidency, four 
times—and then eight during Lyndon 
Johnson’s push for civil rights and vot-
ing rights bills. By the time Jimmy 
Carter and Ronald Reagan occupied the 
White House, there were about 20 fili-
busters a year. 

But in the 110th Congress of 2007–2008, 
there were a record 112 cloture votes. 
And in the 111th Congress, there were 
136, one of which even delayed a vote to 
authorize funding for the Army, Navy, 
Air Force and Marine Corps during a 
time of war. That is not how the 
Founders intended the Senate to 
work—and that’s not how our country 
can afford the Senate not to work. 

Chris Dodd said it best in his farewell 
address just a few weeks ago—a speech 
the Republican leader called one of the 
most important in the history of the 
Chamber. Chris sounded a warning: 
‘‘What will determine whether this in-
stitution works or not, what has al-
ways determined whether we will ful-
fill the Framers’ highest hopes or jus-
tify the cynics’ worst fears, is not the 
Senate rules, the calendar, or the 
media. It is whether each of the one 
hundred Senators can work together.’’ 

That was a speech that needed to be 
heard. But the question now isn’t 
whether it was heard; it is whether we 
really listened to it. Because when it 
comes to the economy, our country 
really does need 100 Senators who face 
the facts and find a way to work not 
just on their side, but side by side. 

It was with Chris’s words in mind 
that I supported Senator HARKIN’S ef-
fort to reform the filibuster rules even 
though I have concerns about how the 
provision would affect debate in the 
Senate by moving to a majority vote. I 
did so because I believe it is important 
to protest the actions by the minority 
over the past four years and make a 
statement that we must have an end to 
the unprecedented disruption that has 
occurred. 

Ultimately, Leader REID is right—the 
question is not the rules, but our deci-
sions about how to abuse those rules. I 
hope the minority will end this need-
less obstructionism as we move for-
ward in the 112th Congress. 

The PRESIDING OFFICER. The Sen-
ator from Delaware. 

f 

MORNING BUSINESS 

Mr. CARPER. Mr. President, I ask 
unanimous consent that the Senate 
proceed to a period of morning busi-
ness, with Senators permitted to speak 
for up to 10 minutes each. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The Senator from Delaware. 
f 

THE NEXT GENERATION OF 
AMERICAN MANUFACTURING 

Mr. COONS. Mr. President, I rise to 
speak for the first time in this Cham-

ber as a Senator. It is an honor to do 
so. Already, after my service at the end 
of the 111st Congress, I am keenly 
aware of the impressive array of skills 
brought to this place by my colleagues 
and of the great traditions of this 
Chamber, as well as the tremendous 
challenges facing both our Nation and 
this institution as we work together to 
make progress. 

On November 2, the citizens of Dela-
ware elected me to come here on their 
behalf and work with 99 other Senators 
for a very specific goal: getting Amer-
ica moving again and getting our econ-
omy back on track. With our country 
just now recovering from the loss of so 
many jobs, with a substantial deficit 
and the painful and lingering wreckage 
of a great recession, we must set aside 
politics and focus on progress. 

I am honored to have this oppor-
tunity to serve. I am especially hon-
ored to serve alongside our State’s dis-
tinguished senior Senator, TOM CAR-
PER, and to serve at a time when the 
President of the Senate is another dis-
tinguished Delawarean, Vice President 
JOE BIDEN, whose service in this body 
for 36 years was marked by a tireless 
advocacy for America’s middle class 
and the people of our State. Member-
ship in the Senate is a privilege not to 
be taken lightly, and I am determined 
to make the greatest contribution I 
can to solving the challenges facing us 
all. 

Similar to my colleagues, my path to 
the Senate involved many experiences 
that have shaped my views and prior-
ities. Growing up in Delaware, my fam-
ily taught me the values of faith, hard 
work, and service to others. As a stu-
dent, traveling and volunteering in Af-
rica and later working with the home-
less in this country, I learned difficult 
truths about poverty and human suf-
fering but also witnessed the awesome 
power of hope and faith. Later, work-
ing for the National ‘‘I Have a Dream’’ 
Foundation and running an 
AmeriCorps program, I saw the trans-
formative power of education and of 
national service to change lives. 

Following these early years of learn-
ing and service, I spent 8 years as in- 
house counsel to one of Delaware’s 
most innovative, high-tech manufac-
turing companies, where I saw the 
strength of American ingenuity and en-
trepreneurship. Later, as county execu-
tive, running a local government that 
served half a million Delawareans, I 
learned how to make the tough choices 
that led to reining in spending, to 
growing our local economy, balancing 
a budget, and achieving a surplus. Most 
important, today, as a husband and fa-
ther of three young children, I spend 
more time than ever concerned about 
their future, wondering whether we 
will leave them and all our children a 
nation burdened by debt and struggling 
to maintain its place in the world or a 
nation with a renewed strength and 
focus on the fundamentals that made 
this the greatest Nation in human his-
tory. As a Member of the Senate, I look 

forward to applying these lessons while 
working with my new colleagues. 

I said a few moments ago our con-
stituents sent us here with the goal of 
getting our economy back on track, a 
goal of focusing relentlessly on eco-
nomic recovery. However, mere recov-
ery—recovery alone—cannot be our 
goal. The American people deserve and 
expect from us policies that will lead 
to an economy and a job market 
stronger, more vibrant, and more pros-
perous than before. To achieve this, I 
believe we need to pursue a new manu-
facturing agenda, one that will lead to 
the creation of inventive businesses 
and that will open new plants and hire 
skilled workers for modern and sus-
tainable jobs, one that will produce the 
next generation of American manufac-
turers. It should focus on sustaining 
and growing American manufacturing 
by rewarding innovation and fostering 
entrepreneurship and by pairing those 
great American strengths to an equally 
great American workforce. 

As someone long committed to pro-
gressive values, I believe the best way 
to help stabilize neighborhoods and 
support families, to advance social jus-
tice and fight poverty, is through en-
suring more and more Americans have 
access to good, high-quality jobs. I am 
encouraged President Obama chose to 
highlight competitiveness and innova-
tion in his State of the Union Address 
and its potential to create those sus-
tainable middle-class jobs. He is right 
to call this our generation’s ‘‘Sputnik 
moment.’’ 

We have a choice. We can keep doing 
the things we have for years, but then 
we will simply keep getting the same 
results or we can recommit ourselves, 
as we did as a nation during the space 
race, to outinnovate, outcompete, and 
outproduce every other Nation. That is 
how we, once again, can spark an era of 
growth and prosperity. Unlike so many 
other sectors of our economy, with 
manufacturing, it is not just about cre-
ating jobs, it is about creating and sus-
taining good jobs, jobs that pay a liv-
able wage, provide quality health in-
surance, jobs with longevity and secu-
rity. 

According to the National Associa-
tion of Manufacturers, the average 
manufacturing worker in our country 
earned 25 percent more than workers in 
all other sectors. That is over $72,000 
last year, including pay and benefits, 
while the average nonmanufacturing 
worker earned less than $59,000. Manu-
facturing jobs means higher wages and 
better benefits, and they have for dec-
ades been a reliable path for the middle 
class for millions of hard-working 
American families. That path is not 
nearly as wide or as clear as it was just 
10 years ago. Since then, our Nation 
has lost more than 3 million manufac-
turing jobs not only to the developing 
world but to our competitors in the in-
dustrialized world as well. 

For those who have lost jobs, the 
stakes couldn’t be higher, and for we as 
leaders our mandate couldn’t be clear-
er. 
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